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Court of Appeals of the District of Columbia 


No. 3768. 

Washington and Old Dominion Railway Company, a Corpora¬ 
tion, Appellant, 

vs. 

II. Rozier Dulany, Jr., Admr., &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 60799. 

H. Rozier Dulany, Jr., Administrator of Edwin Delany Bland, 

Deceased, Plaintiff, 

vs. • 

Washington and Old Dominion Railway Company, a Corpora¬ 
tion. Defendant. 

United States of America, 

District of Columbia f sx: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Declaration. 

Filed November 7, 1917* 

In tlie Supreme Court of the District of Columbia. 

At Law. 

No. 60799. 

H. Rozier Delany, Jr., Administrator of Edwin Delany Bland, 

Deceased, Plaintiff, 

vs. 

Washington and Old Dominion Railway Company, a Corpora¬ 
tion, Defendant. 

The plaintiff', H. Rozier Dulany, Jr., Administrator of the Es¬ 
tate of Edwin Delany Bland, deceased, under and by virtue of the 
decree and authority of the Supreme Court of the District of Co¬ 
lumbia, sues the defendant, Washington and Old Dominion Rail¬ 
way Company, a corporation duly incorporated, doing business in 
the District of Columbia and the State of Virginia, for that the de¬ 
fendant heretofore, to wit, on the 19th day of June, 1916, was then, 
as prior thereto, and since has been and still is a common carrier of 
passengers and freight by railroad for hire, engaged in commerce be¬ 
tween the District of Columbia and the State of Virginia, owning 
and operating a certain line of railroad in said District and State, 
using electricity as the propelling power, which electricity is run 
and conducted on and through and bv means of overhead wires, 
which overhead wires are supported by arms or extensions attached to 
upright posts or poles planted or placed in the ground alongside of 
and close to the defendant’s railroad track, said line of railroad being 
run and operated, among other places, from a point in the District of 
Columbia, to wit, about the intersection of Thirty-sixth and M Streets 
Northwest, in the City of Washington, westerly and northerly about 
sixty miles into the State of Virginia and into and through 

2 the County of Fairfax in said State, and by and past Soap¬ 
stone Siding in said County and State; and for that said Ed¬ 
win Delany Bland, plaintiff’s intestate, on the day and year afore¬ 
said and prior thereto had been and was employed by the defendant 
as, to wit, a line foreman on the defendant’s line of railroad afore¬ 
said, and his duty as such employee of the defendant was to look 
out for, investigate, find and repair such injuries, dislocations, breaks 
or other disorders, found by or reported to him, as should occur in or 
to the overhead wires or the fastenings and securing of such wires, 
through which wires ran or was conducted the electricity used by the 
defendant as a propelling force in moving its cars over said line of 
railroad from within the District of Columbia through said County 
of Fairfax in the State of Virginia; and on the day and year afore- 
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said, in the performance of his duty as an employee of the defend¬ 
ant as aforesaid, he was ordered by the defendant to repair and put 
in order and properly affix and secure a broken or loose or dislocated 
overhead wire then being used by Ihe defendant as a conductor of 
electricity for the purposes aforesaid in its commerce as a common 
carrier by rail between the District of Columbia and the State of 
Virginia, at a point on said line of railroad at or near Soapstone 
Siding, in the County of Fairfax and State of Virginia; that in the 
performance of his duty as a line foreman of the defendant as afore¬ 
said it was necessary for him to have assistance from another em¬ 
ployee of the defendant, and the defendant selected, employed and 
furnished an assistant for the plaintiff’s intestate in said work in the 
person of, to wit, a lineman by the name of C. A. Trammel; 

3 that the performance of his duty as said line foreman on the 
morning of the day and year aforesaid, as ordered as afore¬ 
said, made it necessary for him to ascend a ladder to a great height, 
to wit, about twenty-two (22) feet above the ground and above the 
defendant’s railroad track, in order to reach the overhead wire 
which he had been ordered to repair, put in order and properly 
affix and secure as aforesaid, and made it necessary for him to carry 
with him up the ladder and to the said overhead wire, through or 
by means of which electricity was then being conducted by the de¬ 
fendant for the purposes aforesaid, another wire called a guy or 
messenger wire (hereinafter called a messenger wire) with which to 
piece out or repair or make secure in its proper fastenings the said 
overhead wire then conducting electricity; that in the exercise of due 
care on his part to prevent any portion of said messenger wire from 
reaching the ground and thereby conducting a current of electricity 
from the overhead wire to the ground as said messenger wire came 
in contact with said overhead wire or as he grasped the overhead 
wire while holding the messenger wire, so as to cause an electric 
shock to be given to him in his perilous position, plaintiff’s intestate 
gave to his said assistant, to wit, the said lineman by the name of 
C. A. Trammel, the coil of messenger wire to hold free from the 
ground while he ascended the ladder with one end of same and made 
the required repairs; that it thereupon became and was the duty of 
the defendant and of its said employee, to wit, the said lineman 
C. A. Trammel, selected and employed by the defendant and assist¬ 
ing plaintiff’s intestate as aforesaid, to exercise due and reasonable 

care to protect plaintiff’s intestate in his perilous position 

4 and to prevent the grounding of said messenger wire while 
he was on said ladder and in said perilous position, and thus 

prevent any current of electricity from being conducted from the 
overhead wire as aforesaid and giving an electric shock to plaintiff's 
intestate; that the defendant and the said employee of the defendant 
employed to assist plaintiff’s intestate as aforesaid were wholly un¬ 
mindful of their duty in the premises; that plaintiff’s intestate did 
ascend the said ladder with one end of said messenger wire in his 
hand, leaving the coil of messenger wire with his said assistant em¬ 
ployee to hold free from the ground, as aforesaid, but said assistant 
employee failed to hold said messenger wire free from the ground 



4 


W. & O. D. RY. CO. VS. H. ROZIER DULANY, JR., ETC. 


while plaintiff’s intestate was on said ladder, but negligently and 
carelessly threw or placed or let fall said messenger wire or a part 
thereof to the ground, so that when plaintiff’s intestate was in his 
perilous position on said ladder, where in the performance of his 
duties it was necessary for him to be, and had hold of one end of 
said messenger wire, as in the performance of his duties it was neces¬ 
sary for him to do, and, being in the exercise of due care on his 
part, he brought the said messenger wire in contact with the said 
overhead wire or himself took lioid of the said overhead wire, as it 
was necessary for him to do in the performance of his duties, a cur¬ 
rent of electricity was by the said negligence of the defendant and 
its said employee caused to be conducted through said messenger 
wire and through the body of plaintiff’s intestate, which greatly 
shocked plaintiff’s intestate and knocked or threw him or caused him 
to fall from the said ladder a great distance, to wit, twenty-two (2*2) 
feet to the ground below, where his head and other parts of 
f> his body struck with great force the ground and one of the 
rails of the defendant’s said line of railroad, and thereby 
his skull was fractured and otherwise grievously injured and hemor¬ 
rhages of the brain were produced and he was greatly bruised, hurt 
and lacerated and caused to suffer intense pain and injuries, and, 
during a long wait before he was brought to a hospital, without the 
alleviation of opiates, and also later in said hospital, he suffered in¬ 
tense pain and agony, of both body and mind, and after lingering 
in conscious and excruciating physical and mental agony for, to wit. 
between six and eight hours after being so injured, and as a direct 
consequence of said injury and the negligence of the defendant 
and its employee as aforesaid, on the same day, to wit, the 19th day 
of June, 1916, he died in a hospital in the City of Washington and 
District of Columbia; and for that the said deceased, plaintiff’s 
intestate, was at the time of his death, to wit, twenty-three years of 
age and was making, to wit, five dollars per day and had never 
married, and left surviving him and as his next of kin his father Co¬ 
lumbus Wright Bland and his mother Margaret Adeline Bland, to 
whose support he contributed and who by reason of the wrongful 
act, negligence and carelessness of the defendant and its employee 
as aforesaid, resulting in the conscious pain and suffering of the 
deceased as aforesaid and in the death of said deceased, have suf¬ 
fered and will in the future suffer great loss and damage and will 
be deprived of the reasonable expectation of pecuniary benefits and 
of the support, maintenance and advantages which otherwise would 
have been given, rendered and supplied to them by the deceased 
had he lived, which damage, loss and deprivation amount to the sum 
of twenty-five thousand dollars. 

6 Wherefore, plaintiff says that by reason of the premises 

and in accordance with the statutes in such cases made and 
provided, the defendant is liable for an action of damages and a right 
of action has accrued to the plaintiff as the personal represen tilt ive 
of the said deceased on behalf of and for the benefit of the father 
and mother of the deceased, and accordingly the plaintiff brings 
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this suit and claims damages in the sum of twenty-five thousand 
dollars ($25,000), and the costs of this suit. 

THOMAS RUFFIN, 

Attorney for Plaintiff. 


Defendant's Plea. 

Filed December 4, 1917. 

* * * * * * * 

Now comes the defendant and for plea to the declaration tiled in 
the above entitled cause says, that it is not guilty in manner and 
form as therein alleged. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

Defendants Additional Plea. 

Filed December 5, 1917. 

* * * * * * * 

Now comes the defendant and for additional plea to the declara¬ 
tion filed in the above entitled cause, says, 

1. That the said cause of action accrued more than one year before 
the commencement of this suit. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

7 Replication. 

Filed December 18, 1917. 


Now comes the plaintiff and joins issue with the defendant on the 
defendant’s first plea to the plaintiff’s declaration filed in the above- 

entitled cause. THOMAS RUFFIN, 

Attorney for Plaintiff. 

Motion to Amend Declaration. 


Filed February 23, 1921. 
******* 

Comes now the plaintiff, H. Rozier Dulany, Jr., Administrator of 
Edwin Delany Bland, deceased, and moves the court to grant him 
leave to amend the declaration heretofore filed in the above entitled 
cause, by adding thereto Counts 11 and Ill, in accordance with the 
Amendment to Declaration appended hereto. 

THOMAS RUFFIN, 

. Attorney for Plaintiff . 
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To Wilton J. Lambert, 

Attorney for Defendant: 

v 

Please take notice that the foregoing motion will be called to the 
attention of the Court on Friday, the 25th day of February, 1021, 
at ten o'clock A. M.. or as soon thereafter as counsel may be heard. 

THOMAS RUFFIN, 
Attorney for Plaintiff. 

Sendee of a copy of the foregoing motion and notice is 
8 acknowledged this the 23rd dav of February, 1921. 

W. J. LAMBERT, 
Attorney for Defendant. 


Amendment to Declaration. 

Filed March 11, 1921. 

* * * * * * * 

Now comes the plaintiff, H. Rozier Dulany, Jr., Administrator of 
Edwin Delanv Bland, deceased, leave of the Court first having been 
had and obtained, and amends the declaration heretofore filed bv him 
in the above entitled cause by adding thereto Counts 11 and 111 . 
as follows: 

II. The plaintiff further sues the defendant for that the defend¬ 
ant heretofore, to-wit, on the 19th day of June, 1916, was then, 
as prior thereto, and since has been and still is a common carrier 
of passengers and freight by railroad for hire, engaged in com¬ 
merce between the District of Columbia and the State of Virginia, 
owning and operating a certain line of railroad in said District and 
State, using electricity as the propelling power, which electricity 
is run and conducted on and through and by means of overhead 
wires, which overhead wires are supported by arms or extensions 
attached to upright posts or poles planted or placed in the ground 
alongside of and close to the defendant's railroad track, said line 
of railroad being run and operated, among other places, from a 
point in the District of Columbia, to-wit, about the intersection of 
Thirty-sixth and M Streets, Northwest, in the City of Washington, 
westerly and northerly about sixty miles into the State of 
9 Virginia and into and through the County of Fairfax in 
said State, and by and past Soapstone Siding in said County 
and State; and for that said Edwin Delany Bland, plaintiff's in¬ 
testate, on the day and year aforesaid and prior thereto had been 
and was employed by the defendant as, to-wit, a line foreman on 
the defendant's line of railroad aforesaid, and his duty as such em¬ 
ployee of the defendant was to look out for, investigate, find and re¬ 
pair such injuries, dislocations, breaks or other disorders, found by 
or reported to him, as should occur in or to the overhead wires or the 
fastenings and securing of such wires, through which wires ran or was 
conducted the electricity used by the defendant as a propelling force 
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in moving its cars over said line of railroad from within the District 
of Columbia through said County of Fairfax, in the State of Vir¬ 
ginia; and on the day and year aforesaid, in the performance of his 
duty as an employee of the defendant as aforesaid, he was ordered 
by the defendant to repair and put in order and properly affix and 
secure a broken or loose or dislocated overhead wire then being used 
by the defendant as a conductor of electricity for the purposes afore¬ 
said in its commerce as a common carrier by rail between the Dis¬ 
trict of Columbia and the State of Virginia, at a point on said line 
of railroad at or near Soapstone Siding, in the County of Fairfax 
and State of Virginia; and for that the performance of his duty as 
said line foreman on the morning of the day and year aforesaid, as 
ordered aforesaid, made it necessarv for him to ascend a ladder to 
a great height and assume a perilous position on said ladder, to-wit, 
about twenty-two (22) feet above the ground and above the 

10 defendant’s railroad track, in order to reach the overhead wire 
which he had been ordered to repair, put in order and prop¬ 
erl v affix and secure as aforesaid, and made it necessarv for him to 
carry with him up the ladder and to the said overhead wire, through 
or by means of which electricity was then being conducted by the 
defendant for the purposes aforesaid, another wire called a guy or 
messenger wire (hereinafter called a messenger wire) with which 
to piece out or repair or make secure in its proper fastenings the 
said overhead wire then conducting electricity; and for that it 
thereupon became and was the duty of the defendant to use due and 
proper care in having and maintaining sufficient appliances and 
equipment for such work and in furnishing to the plaintiff’s intestate 
sufficient appliances and equipment to use when making the repail's 
ordered as aforesaid and particularly through such appliances and 
equipment to eliminate the danger to plaintiff’s intestate in having 
a current of electricity conducted through him to the ground and 
thereby being thrown or caused to fall to the ground and track below; 
but that the defendant was wholly unmindful of its duty in the 
premises and negligently and in violation of its said duty failed to 
have and maintain sufficient appliances and equipment for such work 
and failed to furnish the plaintiff’s intestate with sufficient gloves 
or other appliances or equipment, the non-eonductibility of which 
would have prevented the flow of electricity to the ground and 
thereby would have eliminated the danger of an electric shock be¬ 
ing given to the plaintiff’s intestate and his being thrown or caused 
to fall to the ground and track below ; and for that plaintiff’s intestate 

did ascend the said ladder, taking with him, as it was neces- 

11 sary for him to do in the performance of his duties as afore¬ 
said, one end of said messenger wire, leaving the coil of said 

messenger wire below, and while plaintiff’s intestate was in this 
perilous position on said ladder the said messenger wire was brought 
into contact with the overhead charged wire, or he himself came in 
contact with said overhead wire, as was necessary to be done in the 
performance of his duties, and a current of electricity was, by said 
negligence of the defendant, caused to be conducted through the said 
messenger wire and through the body of plaintiff’s intestate, which 
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greatly shocked plaintiff’s intestate and knocked or threw him or 
caused him to fall from the said ladder a great distance, to-wit, 
twenty-two (22) feet to the ground and track below, where his 
head and other parts of his body struck with great force the ground 
and one of the rails of the defendant's said line of railroad, and 
thereby his skull was fractured and otherwise grievously injured and 
hemorrhages of the brain were produced and he was greatly bruised, 
hurt and lacerated and caused to suffer intense pain and injuries, 
and, during a long wait before he was brought to a hospital, without 
the alleviation of opiates, and also later in said hospital, he suffered 
intense pain and agony, of both body and mind, and after lingering 
in conscious and excruciating physical and mental agony for, to- 
wit, between six and eight hours after being so injured, and as a 
direct consequence of said inury and the negligence of the defend¬ 
ant as aforesaid, on the same day, to-wit, the 19th day of June, 1916, 
he died in a hospital in the City of Washington and District of 
Columbia; and for that the said deceased, plaintiff's intestate, was 
at the time of his death, to-wit, twenty-three years of age and 

12 was making, to-wit, five dollars per day and had never mar¬ 
ried, and left surviving him and as his next of kin his father, 

Columbus Wright Bland, and his mother, Margaret Adeline Bland, 
to whose support he contributed and who by reason of the wrongful 
act, negligence and carelessness of the defendant as aforesaid, re¬ 
sulting in the conscious pain and suffering of the deceased as afore¬ 
said and in the death of said deceased, have suffered and will in 
future suffer great loss and damage and will be deprived of the 
reasonable expectation of pecuniary benefits and of the support, 
maintenance and advantages which otherwise would have been 
given, rendered and supplied to them by the deceased had he lived, 
which damage, loss and deprivation amount to the sum of Twenty- 
five Thousand Dollars. 

Wherefore, the plaintiff* says that by reason of the premises and 
in accordance with the statutes in such cases made and provided, 
the defendant is liable for an action of damages and a right of 
action has accrued to the plaintiff as the personal representative of 
the said deceased on behalf of and for the benefit of the father and 
mother of the deceased, and accordingly the plaintiff brings this 
suit and claims damages in the sum of Twenty-five Thousand Dollars 
($25,000), and the costs of this suit. 

III. The plaintiff further sues the defendant for that the defend¬ 
ant heretofore, to wit, on the 19th day of June, 1916, was then, as 
prior thereto, and since has been and still is a common carrier of 
passengers and freight bv railroad for hire, engaged in com- 

13 merce between tbe District of Columbia and the State of 
Virginia, owning and operating a certain line of railroad in 

said District and State, using electricity as the propelling power, 
which electricity is run and conducted on and through and by means 
of overhead wires, which overhead wires are supported by arms or 
extensions attached to upright posts or poles planted or placed in the 
ground alongside of and close to the defendant’s railroad track, said 
line of railroad being run and operated, among other places, from 
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a point in the District of Columbia, to wit, about the intersection of 
Thirty-sixth and M Streets, Northwest, in the City of Washington, 
westerly and northerly about sixty miles into the State of Virginia 
and into and through the County of Fairfax in said State; and by 
and past Soapstone Siding in said County and State; and for that 
said Edwin Delany Bland, plaintiff’s intestate, on the day and year 
aforesaid and prior thereto had been and was employed by the de¬ 
fendant as, to wit, a line foreman on the defendant’s line of railroad 
aforesaid, and his duty as such employee of the defendant was to 
look out for, investigate, find and repair such injuries, dislocations, 
breaks or other disorders, found by or reported to him, as should 
occur in or to the overhead wires or the fastenings and securing of 
such wires, through which wires ran or was conducted the electricity 
used by the defendant as a propelling force in moving its cars over 
said line of railroad from within the District of Columbia through 
said County of Fairfax, in the State of Virginia; and on the day and 
year aforesaid, in the performance of his duty as an employee of the 
defendant as aforesaid, he was ordered by the defendant to 

14 repair and put in order and properly affix and secure a broken 
or loose or dislocated overhead wire then being used by the 

defendant as a conductor of electricity for the purposes aforesaid in 
its commerce as a common carrier bv rail between the District of 
Columbia and the State of Virginia, at a point on said line of rail¬ 
road at or near Soapstone Siding, in the County of Fairfax and State 
of Virginia; and for that the performance of his duty as said line 
foreman on the morning of the day and year aforesaid, as ordered 
aforesaid, made it necessary for him to work at a great height, to wit, 
about twenty-two (22) feet above the ground and above the defend¬ 
ant’s railroad track, in order to reach the overhead wire which he 
had been ordered to repair, but in order and properly affix and secure 
as aforesaid, and made it necessary for him to carry with him to 
said height and to the said overhead wire, through or by means of 
which electricity was then being conducted by the defendant for the 
purposes aforesaid, another wire called a guy or messenger wire 
(hereinafter called a messenger wire) with which to piece out or 
repair or make secure in its fastenings the said overhead wire, and 
that it thereupon became and was the duty of the defendant to use 
due and proper care in having and maintaining sufficient equipment 
and appliances for such work and in furnishing the plaintiff’s in¬ 
testate with sufficient equipment and appliances for his use and pro¬ 
tection when making the repairs ordered as aforesaid, and par¬ 
ticularly such equipment and appliances as would eliminate the 
danger to plaintiff’s intestate from having a current of electricity 
conducted through him to the ground while he was so working and 
throwing him or causing him to fall to the ground and track 

15 below; but that the defendant was wholly unmindful of its 
duty in the premises and negligently and in violation of its 

said duty failed to have and maintain sufficient equipment and ap¬ 
pliances for such work and failed to furnish and provide the plain- 

2—3768a 
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tin’s intestate with sufficient equipment and appliances for such work 
and for the plaintiff’s intestate’s protection against the danger of an 
electric shock being conveyed to him while so working from the wires 
with which he was obliged to come into contact, which shock would 
throw him or cause him to fall from said height to the ground and 
track below; and for that plaintiff’s intestate did ascend to the height 
required upon a ladder that had been furnished to him by the de¬ 
fendant for the purpose of so ascending and of doing the said work 
while thereon, which ladder was wholly insufficient for such pur¬ 
pose and wholly insufficient to protect him from the said danger, 
and plaintiff’s intestate took with him up said ladder, as with the 
equipment and appliances so furnished to him it was necessary for 
him to do in the performance of his duties as aforesaid, one end of 
said messenger wire, leaving the coil of said messenger wire below, 
and while he was in a perilous position on said ladder, as it was 
necessary for him to be in carrying out the orders of the defendant, 
the said messenger wire was brought into contract with the overhead 
charged wire, or he himself*came in contact with said overhead wire, 
as was necessary to be done in the performance of his duties, and 
thereupon a current of electricity was by the said negligence of the 
defendant caused to be conducted through said messenger wire and 
through the body of plaintiff’s intestate, which greatly shocked 
plaintiff’s intestate and knocked or threw him or caused him 
HI to fall from the said ladder a great distance, to wit, twenty- 
two feet, to the ground below, where his head and other parts 
of his body struck with great force the ground and one of the rails 
'of the defendant’s said line of railroad, and thereby his skull was 
fractured and he was otherwise grievously injured and hemorrhages 
of the brain were produced and he was greatly bruised, hurt and 
lacerated and caused to suffer intense pain and injuries, and, during 
a long wait before he was brought to a hospital, without the allevia¬ 
tion of opiates, and also later in said hospital, he suffered intense 
pain and agony, of body and mind, and after lingering in conscious 
and excruciating physical and mental agony for, to wit, between six 
and eight hours after being so injured, and as a direct consequence 
of said injury and the negligence of the defendant as aforesaid, on 
the same day, to wit, the 19th day of June, 1916, he died in a hospital 
in the City of Washington and District of Columbia; and for that the 
said deceased, plaintiff's intestate, was at the time of his death, to 
wit, twenty-three years of age and was making, to wit, five dollars 
per day and had never married, and left surviving him and as his 
next of kin his father, Columbus Wright Bland, and his mother, 
Margaret Adeline Bland, to whose support he contributed and who 
by reason of the wrongful act, negligence and carelessness of the de¬ 
fendant as aforesaid, resulting in the conscious pain and suffering of 
the deceased as aforesaid and in the death of said deceased, have 
suffered and will in future suffer great loss and damage and will be 
deprived of the reasonable expectation of pecuniary benefits and of 
the support, maintenance and advantages which otherwise would 
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have been given, rendered and supplied to them by the de- 
17 ceased had he lived, which damage, loss and deprivation 
amount to the sum of Twentv-five Thousand Dollars 


($25,000). 

Wherefore, the plaintiff says that by reason of the premises and in 
accordance with the statutes in such cases made and provided, the 
defendant is liable for an action of damages and a right of action 
has accrued to the plaintiff as the personal representative of the said 
deceased on behalf of and for the benefit of the father and mother 
of the deceased, and accordingly the plaintiff brings this suit and 
claims damages in the sum of Twentv-five Thousand Dollars ($25,- 
000), and the costs of this suit. ' THOMAS RUFFIN, 

Attorney for Plaintiff. 


Plea* to Amendment to Declaration. 


Filed March 24, 1921. 

* * * * * * * 

Now comes the defendant and for pleas to the amendment to the 
declaration filed in the above entitled cause, says: 

(1) It is not guilty in manner and form as therein alleged. 

(2) The cause of action therein set forth accrued more than two 
vears prior to the commencement of this suit. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

18 Replication to Pleas to Amendment. 

Filed March 24, 1921. 

* * * * * * * 

Now comes the plaintiff and for replication to the pleas to the 
amendment to the declaration filed in the above entitled cause says: 

1. The plaintiff joins issue upon the defendant’s first plea to the 
amendment to the declaration filed in the above entitled cause. 

2. As to the defendant’s second plea to the amendment to the 
declaration in the above entitled cause, the plaintiff says that the 
cause of action therein set forth did not accrue more than two years 
prior to the commencement of this suit. 

THOMAS RUFFIN, 
Attorney for Plaintiff. 

Rejoinder. . 

Filed April 4, 192L 

* ***** * 

Now comes the defendant and joins issue on the second replication 
of the plaintiff in the above entitled cause. 

WILTON J. LAMBERT, 

Attorney for Defendant. 
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Memorandum. 


June 16, 1921.—Verdict on 1st count of declaration in favor of 
plaintiff for $7,000.00 and on 2d and 3d counts in favor of defendant. 

19 Motion for New Trial. 

Filed June 17, 1921. 

* * * * * * * 

Now comes the defendant and moves the court to vacate and sot 
aside the verdict of the Jury rendered in the above cause and to 
grant it a new trial upon the following grounds: 

1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. Because of erroi*s of haw committed by the Court in admitting 
and excluding evidence over the objection of the defendant. 

4. Because of errors of law committed by the Court in granting 
prayers of the plaintiff objected to by the defendant. 

5. Because of errors of law committed by the Court in refusing 
prayers offered by the defendant. 

6. Because of errors of law committed by the Court in charging 
the Jury. 

7. Because the verdict is excessive. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

To Thomas H. Ruffin. 

Attorney for Plaintiff: 

Take notice that the foregoing will be for hearing on the 24th 
dav of June A. D. 1921. 

WILTON J. LAMBERT, 

Attorney for Defendant. 


Service of copv of aforegoing acknowledged this 17 dav of June 
A. D. 1921. 

THOMAS RUFFIN, 
Attorney for Plaintiff. 


20 Supreme Court of the District of Columbia. 

Friday, June 24, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

* * * * * * * 

The motion of defendant filed herein for a new trial coming on to 
be heard, is argued bv counsel and submitted. Upon consideration 
thereof it is ordered that said motion be, and it is hereby overruled 
and judgment on verdict is ordered. 
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Therefore it is considered that plaintiff recover of defendant herein * 
on the first count of the declaration the sum of Seven thousand dol¬ 
lars ($7,000.00) with interest thereon from this date, for his dam¬ 
ages aforesaid assessed, together with the costs of suit, to be taxed 
by the Clerk, and have execution thereof. 

Further it is considered that plaintiff take nothing on the second 
and third counts of the declaration and that defendant go thereof 
without day and be for nothing held as to said second and third 
counts. 

From the foregoing judgment the defendant by its Attorney of 
record in open Court notes an appeal to the Court of Appeals, and 
the maximum of an undertaking to operate as a Supersedeas is hereby 
fixed in the sum of Ten thousand dollars ($10,000.00), or, for costs 
in the sum of One hundred dollars, ($100) or, in lieu thereof a de¬ 
posit of Fifty dollars ($50.00). 

21 Memoranda. 

July 14, 1921.—Supersedeas undertaking on appeal approved and 
filed. 

July 29, 1921.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Wednesday, November 30, 1921. 

Session resumed pursuant to adjournment., Mr. Jus- Stafford pre¬ 
siding. 

$ a|c a|e a|e a|e a|c 

By McCoy, C. J. 

The Court having this day signed the bill of exceptions heretofore 
submitted in this cause, now orders the same of record as of the time 
of the noting thereof at the trial of said cause. 

Assignment of Errors. 

Filed December 21, 1921. 

* , * * * * * * 

The court erred: 

1. In permitting the witness, Columbus Bland, to testify over 
objection as to his means of sustenance, his means and how be is 
getting along in business. 

2. In permitting the witness, Margaret Bland, to testify as to the 
means of her husband and as to bis business and financial means. 

3. In permitting the witness, Markham to testify as to where be 
was emploj r ed. 

4. In permitting the witness, Markham to testify as to 
line cars of the defendant in 1916 and further that other 
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electric railway companies had line cars for the purpose of making 
repairs in 1916. 

5. In permitting the witness, Markham to testily as to tlie safety 
of a man going up a ladder with one end of a wire in his hand and 
a coil of wire in the hands of his helper, if the helper was standing 
on wood, and also as to 650 volts being low voltage. 

6. in permitting the witness, Robert E. Coleman to testify as to 
statements made by the plaintiff’s intestate. 

7. In permitting the witness, C. W. Bland, when recalled, to tes¬ 
tify as to his income for the past seven or eight years, and refusing 
to strike out all of the testimony of the said witness on that point. 

8. In overruling the objection of the defendant to the question 
put to the witness, Trammell as to whether he had been told and 
advised not to talk about the facts. 

9. In permitting the witness, C. W. Bland when called in rebuttal 
to answer questions as to efforts made by him to get Trammell to 
tell how the accident happened and permitting the said witness to 
testify as to what Trammell is alleged to have stated to him at the 
Union Station. 

10. In permitting the witness, C. \V. Bland, when called in re¬ 
buttal to further testify in effect that Trammell had refused to 
answer him, and in admitting all of the testimony of said witness 
on this subject. 

11. In granting plaintiff’s instruction No. 1. 

12. In granting plaintiff's instruction No. 5. 

28 13. In refusing defendant’s instruction No. 1. 

14. In refusing defendant’s instruction No. 1-A. 

15. In refusing to withdraw a juror because of improper state¬ 
ments made by counsel for the plaintiff in the hearing of the jury. 

16. In charging the jury that the burden is upon the plaintiff 
to show' that the negligence was the proximate cause or a part of 
the cause of the death of Edwin Bland. 


17. In charging the jury, an illustration as to damages substan¬ 
tially in the language “if the total damage is $100,000.00, each of 
the parties are equally negligent, then your verdict shall be for 
$50,000.00.” 

18. In charging the jury substantially as follows: 

“If you find that the plaintiff contributed to the injuries then 
you should diminish the damages.” 

19. In charging the jury that the plaintiff w T ould be entitled to 
recover for pain and suffering during interval between the time he 
got hurt and the time he died. 

20. In charging the jury substantially, to deduct from the sum 
total w'hat they would otherwise have allowed if the plaintiff had 
not been negligent such amount as they deem reasonable because of 
plaintiff’s negligence. 

WILTON J. LAMBERT, 

Attorney for Defendant. 








W. A O. D. RY. CO. VS. IT. ROZIER DULANY, JR., ETC, 


15 


Designation of Record. 

Filed December 21, 1921. 

******* 

The Clerk of the Court will include in the transcript of record on 
file in the above entitled cause the following: 

24 1. Declaration filed November 7, 1917; 

2. Plea of defendant filed December 4, 1917; 

3. Joinder of issue on defendant’s first plea; 

4. Amended declaration filed March 11, 1921; 

5. Plea to amended declaration filed March 24, 1921; 

0. Replication to pleas filed March 24, 1921; 

7. Joinder in issue to second replication filed April 4, 1921; 
Memo.: Verdict on first count of declaration in favor of Plaintilf 
for $7,000, and on second and third counts in favor of defendant. 

9. Motion for new trial filed June 17, 1921. 

Memo.: June 24, 1921, motion for new trial overruled and judg¬ 
ment on verdict for plaintiff on first count for $7,000 and interest 
from date and costs, and for defendant on second and third counts. 
Appeal noted, supersedeas fixed at $10,000, or $100 cash bond or 
$50 deposit. 

Memo.: Supersedeas undertaking on appeal filed and approved 
July 14, 1921. 

Memo.: July 28, 1921, bill of exceptions submitted. 

Memo.: November 30, 1921, bill of exceptions signed and filed. 

10. Assignment of errors; 

11. This designation of record. 

WILTON J. LAMBERT, 

Attorney for Defendant. 


25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 24, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 60799 at Law, wherein H. Rozier 
Dulany, Jr., Administrator of Edwin Delany Bland, Deceased is 
Plaintiff and Washington and Old Dominion Railway Company, a 
corporation, is Defendant, as the same remains upon the files and of 
record in said Court. 
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In testimony whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th day of January, 1922. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


M. H./E. W. 

2b In the Supreme Court of the District of Columbia. 

At Law. 

No. 60799. 

H. Rozier Dulany, Jr., Administrator of Edwin Delany Bland, 

Deceased, Plaintiff, 

vs. 

Washington & Old Dominion Railway Company, Defendant. 

To Thomas Ruffin, Esquire, 

Attorney for Plaintiff: 

*/ 

Take notice that I will submit to Chief Justice McCoy sitting in 
Circuit or Criminal Court No. 1, for approval on Friday, the 29th 
day of July, 1921, at 10:00 o’clock, a. m., a bill of exceptions, a copy 
of which is hereto attached. You are invited to be present. 


> 

Attorney for Defendant. 


Service of the copy of the foregoing notice together with copy of 
proposed bill of exceptions acknowledged this 18th day of July, 1921. 


Attorney for Plaintiff. 

O K. 

LAMBERT. 

O K. 

RUFFIN. 
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27 Tn the Supreme Court of the District of Columbia. 

Law. No. 60799. 

H. Rozier Dulany, Jr., Administrator of Edwin Delany Bland, 

Deceased, Plaintiff, 

vs. 

Washington & Old Dominion Railway Company, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause before Mr. Chief 
Justice McCov and a jury, counsel for plaintiff, before opening the 
testimony, called the attention of the Court and opposing counsel to 
the fact that he had given notice to counsel for defendant to produce 
certain papers and had issued subpoenas duces tecum for the 
President, the Secretary and Treasurer and the General Manager of 
defendant Company to bring certain papers into court; the papers 
called for in said notice to produce being (a) the report made to 
the defendant company by Dr. J. A. Gannon of the injury, care, 
treatment and death of the plaintiffs intestate, and ( b ) the state¬ 
ment as to his injure and the circumstances thereof made by the 
plaintiffs intestate, on June 19, 1916, as reduced to writing by 
Dr. J. A. Gannon and filed with the defendant company; and the 
papers called for in said subpoenas being the report and statement 
so described in the said notice to produce and in addition the reeords 
of service and pay of the plaintiff’s intestate and of one C. A. 
Trammell; and counsel for plaintiff asked counsel for defendant 
whether the said papers had been produced or brought into court. 
Thereupon, counsel for defendant answered that the defend- 

28 ant had no such papers as the said report and statement, the 
production of which had been called for; and further answered 

for the President of the defendant company, who had not appeared 
in Court, in response to subpoena, that the President had no such 
papers as were called for by subpoena, but that the Secretary and 
General Manager were present and had brought with them the books 
then on the trial table (indicating said books) containing the records 
of sendee and pay of plaintiff’s intestate and C. A. Trammel!. 

Thereupon, it was shown from the record of the case, that the 
original subpoena duces tecum, addressed to the three officers of the 
defendant company, as above described, had been returned by the 
Marshal of this Court showing sendee secured only on the said 
President and showing that the Secretary and Treasurer and the 
General Manager of the defendant company were “not to be found,” 
and that it was an alias subpoena duces tecum that was seiwed on 
said two officers. 

Thereupon, the plaintiff called as a witness Columbus Wright 
Bland, who testified that he was 59 years of age, resident of Rocky 

3—3768a 


IS 
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Mount, North Carolina, engaged in running a hotel or boarding 
house and that he was the father of Edwin Delany Bland; that at 
the time of his son’s death he was engaged in milling a little and 
running a eotton gin. 

Thereupon the witness was asked the following question: 

“Q. Mr. Bland, have you any means- 

l, Mr. Lambert: Do not answer this. 

‘•Q. Of sustenance in addition to anything you make out of the 
hotel business. 

“Mr. Lambert: I object. 

“The Witness: No. 

“Mr. Lambert: 1 object; do not answer, please. 

29 “The Court: 1 think really the logic of the situation is to 
let the testimony in. Suppose Mr. Bland were worth a million 

dollars; would he have any expectancy of getting any part of the 
five dollars a day compensation his son received; could you say there 
was any expectancy at all? It seems to me that is the logic of the 
situation. I overrule the objection. 

‘‘Mr. Lambert: I make the objection upon the ground stated; and 
also that whether he was getting support in any particular amount 
of money, whether he had a million as suggested by the Court, or 
otherwise, is not relevant. 1 note an exception to the admission of 
this testimonv.*’ 

Thereupon the witness was asked the following question: 

“Q. Mr. Bland, will you state what your means are and how you 
are getting along in vour business? 

“Mr. Lambert: Same objection—how he is getting along in his 
business now has absolutely no relevancy to what this boy did. 

“The Court: I will overrule the objection if you want to press 
the question. 

“Mr. Lambert : Your Honor will allow me an exception. 

“Q. Mr. Bland, state to the Court and Jury what are your means? 
A. My means are running a broading house at a hotel; taking a few 
roomers and serving meals in Bockv Mount to laborers, men only, 
working at the shops. 

“Mr. Lambert: I move that the testimony be stricken out. 

“The Court: Motion denied. 

“Mr. Lambert: I note an exception. 

“The Court: You may have an exception.’* 

30 Thereupon the witness was asked the following question: 

“Q. Have you anything else to do? 

“A. Nothing else at all. 

“Mr. Lambert : Same objection. 

“The Court: The same ruling. 
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31 The witness further testified that at the time of his son’s 
death his son was about 23 years old and was never married; 

that this action was brought for the benefit of himself and his wife; 
that at the time of his son's death his son's health was good, that he 
weighed about 180 pounds; that his son's habits were extra good. 

The witness further testified that his son contributed to himself 
and his son’s mother; that he went to Florida when he was eighteen 
years old where he was about 18 months and during that time he 
contributed something like $100 and clothes and one thing and 
another the boy sent to his sisters and his mother; that from Florida 
he came home at which time he gave the witness $40; that he then 
went with the Hell Telephone Company, contributing during the 
time he was with that company $40 or $50 at a time every month 
or two months; that after his son left the telephone people his son 
went to Hopewell, Virginia and worked for the I)u Pont Powder 
Plant, that during the five or six months he was there he made con¬ 
tributions totalling $150; that during the six weeks before his son’s 
death his son sent about $40 one time and $50 another time besides 
sending his mother a dress and some other things, and the girls 
something, his two sisters 

The witness further testified that his son left no insurance; that 
when notified of his son’s death he came to V ashington and drew 
the pay coming to his son which amounted to $52.55 and was for 
a period of about ten days. 

The witness further testified that Edwin died .June 19, 1916, at 
the Georgetown University Hospital. 

On cross examination the witness testified that his son went 

32 to work with the Washington & Old Dominion Railway Com¬ 
pany about six weeks before his death and he does not think 

Edwin worked for them before that. 

Thereupon further to maintain the issues on his part joined the 
plaintiff called as a witness Mrs. Margaret Adeline Bland, who 
testified that she was the mother of Edwin Bland; that she was 60 
years old and her health was right good: that Edwin’s health was 
good. 

Thereupon the witness was asked the following question: 

“Q. Well, can you tell the Court and jury about your husband's 
means and business as to his financial means? 

To which question counsel for the defendant objected, but said 
objection was overruled, to which action of the Court in overruling 
said objection counsel for the defendant excepted, which exception 
was duly entered upon the minutes of the Court. 

Whereupon the witness answered: 

‘‘The Witness: Yes, sir.” 

And over objection and exception of counsel for the defendant 
further answered that she and her husband were dependent upon 
their daily work for their living. 
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The witness further testified that Edwin was 23 years of age and 
in good health when he died; that his habits were good, as was also 
his attitude towards his father and mother; that he made contribu¬ 
tions to their support, sending hack, while he was in Florida, “I 
think about $40—it was about $100 while he was there; I don't 
remember; 1 didn’t take any account of it, you know;” that while • 
he was at Hopewell he contributed about $40 or $50. and 

33 about the same while he was in Washington before his death. 

Thereupon a stipulation entered into between counsel for plain¬ 
tiff and defendant was read into the record as follows: 

“That at the time of the death of the deceased, defendant railroad 
company was and is now engaged in interstate commerce, said rail¬ 
road being operated or propelled by electricity on overhead trolley 
wires; and that deceased was employed at the time of his death as 
line foreman on that railroad.” 

Thereupon, further to maintain the issues on his part joined, the 
plaintiff called as a witness Georoe Hayward Markham who testi¬ 
fied that he was a lineman employed by the Potomac Electric Power 
Company in Washington and had been acquainted with Edwin 
Bland before Edwin’s death: that Edwin’s health was good, as were 
also his habits; that he worked with the Washington & Old Domin¬ 
ion Railway in the capacity of line foreman about six weeks, or a 
month and nineteen davs before his death. 

Thereupon the witness was asked the following question: 

“Q. At that time what was your work; where were you em¬ 
ployed?” 

To which question counsel for the defendant objected because the 
(juestion is not relevant to the issue; but said objection was over¬ 
ruled, to which action of the Court in overruling said objection coun¬ 
sel for the defendant excepted, which exception was duly entered 
upon the minutes of the Court. 

34 Whereupon the witness testified as follows: 

“A. I was assistant line man. 

"Q. What road? A. Washington & Old Dominion Railway.” 

The witness further testified that upon the morning of June 19, 
1916, he was told there was a break up at Soapstone Siding and 
he reported to Bland as line foreman; that it was the duty of the line 
foreman to repair the line,'keep it in repair, and make repairs of this 
kind; that it was dry weather on June 19, 1916; that he went to 
work with Bland that morning on duty at seven o’clock—“We left 
between nine and ten—that was the last I saw him; that is before 
he was hurt”; that he, Bland, was to go on the Bluemont division 
to make that repair. 

The witness further testified that when Bland started out to make 
the repair Bland took with him a coil of messenger wire and a ladder 
furnished by the Company to make repairs on the overhead work; 
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that Bland had with him a man by the name of Trammell, who 
was acting in the capacity of a helper and who was employed by 
the Washington & Old Dominion Railway as a helper; that witness 
repaired the break at the point where Bland went up the ladder left 
unrepaired by reason of Bland’s death. 

Thereupon the witness was asked the following question: 

“Q. Mr. Markham, did the Washington & Old Dominion Rail¬ 
way Company have any line cars in 1916-’’ 

To which question counsel for the defendant objected; but said 
objection was overruled, to which action of the Court in over- 

35 ruling said objection, counsel for the defendant excepted, 
which exception was duly entered upon the minutes of the 

Court. 

Whereupon the witness testified as follows: 

“A. They had no special line cars built for line work.” 

To which answer counsel for the defendant objected and moved 
that it be stricken out, but said objection and motion were overruled, 
to which action of the Court in overruling said objection and deny¬ 
ing said motion counsel for the defendant excepted, which excep¬ 
tion was duly entered upon the minutes of the Court. 

Thereupon the witness was asked the following question: 

“Q Were line cars generally in use by Electric Railways for the 
purpose of making repairs in 1916?” 

To which question counsel for the defendant objected because 
the question is not relevant to the issue; but said objection was over¬ 
ruled, to which action of the Court in overruling said objection coun¬ 
sel for the defendant excepted, which exception was duly entered 
upon the minutes of the Court. 

Whereupon the witness testified as follows: 

“A. All that 1 know of had them—not all, though, but a ma¬ 
jority of companies had line cars.’’ 

The witness further testified that the Washington & Old Domin¬ 
ion Company did not have line cars; that in use in repair work line 
cars usually have a derrick made on top of them, “a platform, that 
is according to the length of your trolley and you work from the 
top of this car in repairing your work;” that the platform you work 
on is built of wood. 

36 The witness further testified that messenger wire “is used 
in trolley work to put around a curve where your trolley is 

strung around a curve. Then you string this guy wire around the 
outer edge of your poles and then pieces of wire go from that to the 
trolley to pull it in shape to your tracks; that in using a line car to 
do this repair work the wire should be placed on the wooden plat¬ 
form to be safe; that in using a ladder to make these repairs the coil 
of wire should be kept clear of the ground or rails to prevent a cir- 
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cuit being formed; that if the coil is on the ground or rail it causes 
a circuit.” 

The witness further testified that he saw Bland go out with the 
ladder on the morning of June 19; that he saw the ladder the fol¬ 
lowing day and that it was in good condition; that the next time he 
saw Edwin Bland after he saw him leave that morning was in the 
hospital about one o'clock when he was in bad condition and seemed 
to be suffering pretty bad; “he bore every evidence of suffering pretty 
bad; his head was bandaged; he died around 10 or 11 o’clock that 


night.” 

The witness further testified that he went with Edwin's father to 
the office to get the balance of Edwin’s pay when Mr. Bland came 
up here the day after Edwin’s death; that as well as he remembers 
lie introduced Mr. Bland to Mr. Ritenaur, who at that time was elec¬ 
trical engineer; that he does not know who paid Mr. Bland, hut 
knows he settled it up. 


Thereupon witness was asked the following question-: 

“Q. Now, Mr. Markham, would it have been safe for any man to 
have gone up the ladder with one end of the wire in his hand and 
the coil of wire in the hands of his helper, if the helper were 
o7 standing on wood, standing on cross ties? A. Yes, the wire 
could have been in anyone’s hand provided he was clear of 
the ground. 

“Q. And standing on wood would have been clear of the ground? 
A. Standing on dry wood. 


“Mr. Ruffin: Take the witness. 

“Mr. Lambert: I move that the answer be stricken out. 


“The Court: Is dry wood an absolute non-conductor under those 
circumstances? 

“The Witness: Sir? 

“The Court: Is dry wood an absolute non-conductor under those 
circumstances? 

“The Witness: Dry wood? 

“The Court: Yes. 

“The Witness: It is under low* voltage. Of course with high 
voltage it is different. 

“Mr. Lambert: Low voltage, but not high—what is it? 

“The Witness: It would not be under high voltage; with high 
voltage wood is not an insulation. 

“Mr. Ruffin: One more question: what was the voltage of this 
line? 

“The Witness: 650 volts. 

“Q. Is that high or low? A. It is considered low' voltage. 

“Mr. Ruffin: Take the witness. 

“Mr. Lambert: No questions. 

“I renew my objection to this last testimony—to the last answer, 
and move that it be stricken out.” 
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38 But said objection was overruled, and said motion denied, 
to which action of the Court in overruling said objection and 

denying said motion counsel for the defendant excepted, which ex¬ 
ception was duly entered upon the minutes of the Court. 

Thereupon further to maintain the issues on his part joined, the 
plaintiff called as a witness Dr. James A. Gannon, who testified that 
he is now, and was in 1916, the surgeon of the defendant company; 
that he saw Bland the day he was injured; that it is vague in his 
recollection as to whether or not he brought Bland into Washington 
on a car, but “remembering five years back with no notes I believe 
that I did;” that he does not know where he found Bland, whether 
or not it was on the defendant’s railroad or in Fairfax County, Va., 
or near Soapstone Siding, Va., or near Hunters, Va.; that what he 
remembers about the Bland accident is that “I recall that about five 
years ago there was a boy named Bland who was hurt bv falling 
from a distance and he fractured his skull and he was earned to 
Georgetown Hospital and lived about twelve hours when he died.” 

Thereupon, the following questions were propounded to witness 
Gannon by counsel for plaintiff: 

Q. Now, Dr. Gannon, did you attend or see this boy in George¬ 
town Hospital? A. Yes, sir. 

Q. After he was there, did you make any report to your Company 
on this accident, the injury and the cause of this death? A. Yes. 

Q. What was it you reported killed him? 

Mr. Lambert : I object, may it please the Court. 

The Court: You mean what was the cause of his death? 

Mr. Douglas: The death of Bland. 

The Court: Of what did he die? 

Mr. Lambert: That is a different proposition; he asked what be 
reported; I objected to that. 

39 Q. What was the cause of his death? A. I remember, and 
it is still not certain in my mind, but that he died from a 

fracture of the base of the skull. 

Q. Now, did you make a report to the Company of that injury ? 
A. Yes, sir. 

Q. Where is that report? A. I don’t know. 

Q. You were subpoenaed to bring it here today. A. Yes. 

Q. Have you a copy of it? A. No. 

40 “Q. What did you do with it when you made it? A. 
Why, I sent it to the company. 

“Q. Sent it to the companv. Did vou ever see it afterwards? A. 
No. 

. “Q. Did you keep any record—don’t you keep some records of 
such things yourself? A. At that time I had no secretary and the 
wav we did was to have me report to the company and they would 
make copies and, when necessary, furnish me with a copy. 

“Q. Now, Dr. Gannon, did this young man Bland before his 
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death make any statement to you as to the cause of his injury and 
how it happened? A. Yes. 

“Q. Have you got that? A. No. 

“Q. Where is that? A. I don’t know. 

“Q. What did you do with it? A. Sent it to the company. 

“Q. Did you take it down in writing? A. Yes. 

“Q. Sent it to the company? A. Yes. 

“Q. Have you seen it since? A. No. 

“Q. Have you any copy of it? A. No. 

“Q. Do you know what was in it? 

“Mr. Lambert : I object. 

41 “The Court: Dr. Gannon may say whether he knows what 

is in it. 

“Mr. Douglas: Yes; do not ask him what it was. 

“Q. Do you know what was in that? “A. Yell, I can’t tell you 
all that was in it; I can tell you the substance of what was in it. 

“Q. Dr. Gannon, will you*tell what was in that statement ; what 

was it? 

“Mr. Lambert: I object. 

“The Court: How is this admissible? 

“Mr. Rufflin: Well, now, withdrawing that question for a 
moment, I want to ask you what, was the condition of young Bland 
in that hospital; what was his condition?*’ 

The subject was never thereafter referred to in Dr. Gannon’s ex¬ 
amination. 

The witness further testified that he does not remember who 
brought Bland to the hospital, but he sees a great many cases and 
he assumes that he went out there to get Bland; that he ha^ no 
recollection of the details of the train, and does not remember seeing 
the other doctor (Dr. Leigh) at Soapstone Siding; that he attended 
young Bland in Georgetown Hospital; that young Bland was evi¬ 
dently conscious between the time he was injured and some time 
before he died, and made his statement, according to witness’ best 
recollection, which is vague, shortly after he entered the Georgetown 
Hospital ; and that he has no notes whatever of the accident. 

The witness further testified that the condition of young Bland 
when he was in the hospital was very serious; that it is difficult for 
him to say after five years whether Bland suffered a great deal; that 
as a rule a person with a fracture of the base of the skull does not 
suffer particularly because in great injuries, particularly where the 
brain has been shaken up and the patient is dazed or verging on 
coma; that he was conscious during the time he was in the hospital, 
but not all the time. 

42 The witness further testified that Bland made his state¬ 

ment to him shortly after he entered Georgetown Hospital. 

Thereupon further to maintain the issues on his part joined, the 
plaintiff called as a witness William H. Heck, who testified that 
he is a painter, living in Washington; that in June, 1916, he was 
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living in Fairfax County, Ya., near Soapstone Siding, and re¬ 
members an occurrence on June 19, 1916, near Soapstone Siding, 
of a man getting hurt; that he was right above the switch, coming 
from Wiehle Station; that he saw a young man up a ladder fixing 
a wire; that he was about thirty feet away from him and it was be¬ 
tween ten and eleven o’clock; that it was a pretty dry day; that he 
saw the train come up and two men get off and take a ladder off 
which one of them put up against the trolley wire, and one of them 
went up there to see what was the trouble, then he came back again 
and got the end of the wire from Trammell, a fellow employee on 
the railroad, and went up on the ladder; that when he went up on 
the ladder Trammell was standing at the foot of the ladder on the 
cross ties and had the coil of wire in his hand. 

The witness further testified that when Bland went up the ladder 
his attention was “called by something I heard in the woods; I 
turned my head like that and listened. At that time I saw the 
young man fall and when I turned around I saw him lying on 
the ground; I did not see it happen; my head was turned around 
at that time”; that Bland fell down to the cross ties, the rails; that 
his head was hurt and looked like to him open pretty bad; that the 
ladder did not break. 

The witness further testified that when Bland fell “two 

43 of us picked him up and carried him over in the shade;” that 
he stayed there until they took him away, which was about 

an hour or something like that after he got hurt; that he was un¬ 
conscious and out of his head entirelv; that Bland talked a little 
“but I don’t remember what he said;” “I could hear him but I could 
not understand what he said; I didn’t get close enough to him.” 

The witness further testified that he helped put him on the floor 
of a passenger car; that he saw the doctors there, Dr. Leigh being 
one of them and he not knowing the other at all; and that no hypo¬ 
dermic was given to Bland. 

The witness further testified that Bland and his assistant were 
repairing the trolley wire up above but does not know what part of 
it; that he had worked for the Washington and Old Dominion 
Railway Company and knew their trolley wire; that there was only 
one trollev wire and it was the wire that runs the cars. 

The witness further testified that while Bland went up the ladder 
this man Trammell was standing on the cross ties, on wood; that 
he, the witness, had had experience holding electric wires when he 
was standing on wood with a 650 volt current, and that there was 
no effect. 

On cross examination the witness testified that in 1916, he was 
working up in the country for a man bv the name of Harrison, near 
Hunter’s Mill, Fairfax County, Ya., as a farmer. 

The witness further testified that on the morning of the accident 
he was on his wav to Hunter’s station and was about thirty 

44 feet awav from the men when the accident occurred; that 
there were two men there; that when the car came up he 

was standing there at the switch just loafing around; he supposes 
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they saw him; that lie said nothing to either of them; that he does 
not know who was running the car; that the car did not come back 
again after that but went down to the switch at Hunters; that he 
could not see Hunters from that place; that when he went to Hunters 
after the accident it was there; that he walked to Hunters after the 
car which came to get Bland had left Soapstone Siding and knows 
the car went hack to Hunters because he saw it there when he got 
there. 

The witness further testified that it was something like two hours 
after the accident before the car came back to get the men. 

The witness further testified that when these men got off the car 
they had with them a ladder and quite a good sized coil of wire, 
large enough that you could put your arm through the center of it; 
does not remember which one had the coil of wire when they got 
off the car; that he did not know either of those two men; that he 
stayed right there until the car in which Bland was taken away 
left; that from the time they got off the car up to the time the acoi- 
den happened he was about 30 feet away from them. 

The witness further testified that he saw the ladder put up against 
what looked to him like the trolley wire; does not know whether 
they put it on the trolley wire or not on the trolley wire and does 
not know whether it was the trolley wire or the guy wire they put 
it up against; that there was a post there but they did not 
h”> put it up against any post; that he did not take the coil itself 
but just the end of the wire and walked up with the end of 
the wire in his hand; that he saw him when he got to the top and 
then turned his head away because his attention was attracted by a 
noise over in the woods and he turned to see what it was; that when 
he turned his head back Bland was falling and was about half way 
down; that he does not know what happened; that after Bland fell he 
went over there and found Bland had hurt his head. 

The witness further testified that the first time he told anybody 
about this thing was when he told Mr. Ruffin about a couple of 
weeks ago; that he hadn’t mentioned it to a soul before that although 
the accident occurred five years ago; that the reason he told Mr. 
Ruffin about it was because he came there to see him about it. 

The witness further testified that nobody else was there that half 
hour besides himself and Trammell; that Trammell was the first 
person to come up after this fellow fell off the ladder; that as soon 
as he fell off the ladder Trammell went over to the station and w T as 
away about half an hour; that immediately Trammell went away 
he went over there; that up to the time Trammell came back nobody 
else at all had come; that he can not say how long it was before 
somebody else came; that about one or two persons came but he 
does not know who they were; that the Doctor came about an hour 
after Bland got hurt and that there were a few more around there 
then; and that he did not go over to pick Bland up' until a couple 
of hours after the accident. 

40 On redirect examination the witness testified that at the 

time of this accident he was not working for the company. 
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Thereupon further to maintain the issues on his part joined, the 
plaintiff called as a witness Robert Edward Coleman, who testified 
that in 1916 he was 10 years old; that he remembers about an acci¬ 
dent that occurred at Soapstone Siding in .June, 1916; that it was 
called to his attention by hearing Mr. Trammell telephone Dr. Leigh 
from Kidwell’s store, that a man was hurt up the track: that lie 
went there with Trammell and upon his arrivel saw Mr. Bland lying 
on one side of the tracks with his head hurt. 

The witness further testified that he saw a coil of wire lying on 
tne ground and one end was over the trolley wire hanging attached 
to the coil below; that Bland was unconscious and in a very serious 
condition. 

After the testimony above relating to unconsciousness and condi¬ 
tion, the witness was asked the following question: 

“Q. What if anything did he sav?” 

To which question counsel for the defendant objected but said ob¬ 
jection was overruled, to which action of the Court in overruling 
said objection counsel for the defendant excepted, which exception 
was duly entered upon the minutes of the Court. Whereupon the 
witness testified as follows: 

‘‘The Witness: About half an hour after I was there he said 
‘Please take the car off of him.’ ” 

Thereupon counsel for the defendant moved that the answer be 
stricken out, but said motion was denied, to which action of the 
Court in denying said motion counsel for the defendant excepted, 
which exception was duly-entered upon the minutes of the 
47 Court. 

The witness further testified that Bland seemed to be suf¬ 
fering; that he was there when they took him in on the special 
train which came up about half past ten; that it was a very dry day. 

Thereupon further to maintain the issues on his part joined the 
plaintiff called as a witness Richard Gunnell, who testified that 
he never knew Edwin Bland except by sight; that he remembered 
the accident that occurred to Bland in 1916; that he went on up 
the track with Proctor to where Bland was lying and found him 
lying beside the track unconscious; that it seemed to him like the 
top of Bland’s skull was bursted out, that Proctor stayed there beside 
him while he, the witness, went down to get some water in a straw 
hat to bring up and bathe his forehead with. 

The witness further testified that there was a ladder there, and 
that it was in good order; that the day was a dry day; that Bland 
gave indication of suffering; he seemed like he had been in a rail¬ 
road accident or something and all the remarks he made “For God’s 
sake, send word to his mother and father;” that he stayed there 
about fifteen or twentv minutes when he was taken sick and went 
away and sat down for about half or three quarters of an hour; that 
he did not see Bland taken away. 

On cross examination the witness testified that he was about three 
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quarters of a mile away from where the accident occurred when 
he met the young man who told him about the accident ; that he 
got to the scene of the accident with Proctor, as soon as pos- 
48 sible; that he found Bland lying on the side of the track 
with a hole in his head; that when he got to where Bland 
was lying nobody was with him; that he did not see anybody around 
there at the time he was there; that he was taken sick before this 
boy came back and went and sat down by a car or down in the 
brakes; that it was about thirty minutes before anybody came, and 
the first noise he heard of anybody coming up was Dr. Leigh in a 
Ford; that he could not say nobody had come, up to the time lie 
was taken sick; that he was not looking for anybody, was too sick to 
look for anybody and was down and out. 

Thereupon, further to maintain the issues on his part joined, the 
plaintiff called as a witness Henry L. Stevens, who testified that 
lie was a lawyer and a member of the bar of the Supreme Court of 
North Carolina, before which court he had been practicing 25 years; 
that about two weeks after the death of the plaintiff’s intestate he 
came to Washington and had an interview with Dr. Gannon in 
regard to the ante mortem statement that Dr. Gannon took from 
young Bland in the hospital; that he got a copy of that statement 
from a Mr. Fraser (whose identity was indicated by pointing to a 
certain gentleman then in the court room), who was representing 
the defendant in the adjustment of claims; and thereupon the witness 
was shown a paper writing and he identified it as his own hand¬ 
writing and said: “That is a copy of the original statement signed 
by Dr. Gannon, furnished me by Mr. Fraser and verified by him 
as to being correct; I wrote it off, he read it and we both compared 
it to see if it was correct.” 

40 The statement of what was related by Bland was material 

and relevant to the case on trial, in that, part of the paper 
was as follows: 

“Full particulars of cause of injury given by patient. Ans.” 
(Here follows what it is claimed the decedent stated to Dr. Gannon 
in regard to the accident.) 

Said copy was offered in evidence by Counsel for Plaintiff and 
excluded upon Defendant’s objection because of its incompetency. 

Thereupon, further to maintain the issues on his part joined, tin? 
plaintiff recalled as a witness Robert E. Coleman, who testified 
that he has known Mr. Heck about five years and that when 
50 he got down to Soapstone Siding, the scene of the accident, 
Mr. Heck was present, and he saw him. 

On cross examination the witness testified that he reached the 
scene of the accident about a quarter of an hour after it happened; 
that he did not know anything about it until that man came to 
the store; that he went to the scene of the accident with Trammell, 
and that Gunnell went up before he did; that he did not see Gunnell 
at the time he arrived but did see him later. 
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Thereupon, further to maintain the issues on his part joined, the 
plaintiff called as a witness Paul Wayne Proctor, who testified 
as follows: “Gunnell and myself were walking along the Washing¬ 
ton & Old Dominion tracks to Hunters Station; we were on our 
way to visit a farmer who lives near Hunters and just as we reached 
Hunters Station a young man whom 1 recognized as a man 1 knew 
by the name of Trammell came down the track rather rapidly 
towards us and when he got up to us, to what was then Kidwell’s 
store, he said that a lineman up the railroad had been injured, or 
killed, and we asked how it happened and he said he was splicing 
a wire to the overhead trolley and that the end of the wire came in 
contact with what is known as the wheel rail.” 

The witness further stated that when he reached the scence of the 
acident he saw a ladder lying parallel with the track a few feet from 
it; that Bland was also lying parallel with the track in a sort of a 
delirious condition; that lie seemed to be under the impression there 
was a freight car on him and asked that it be taken off of him; that 
he serried to be under the impression he had been in a wreck 

51 of some sort; that he stayed there two hour's and did all he 
could to assist Bland; that Doctor Leigh got there about 

twelve o’clock; that Doctor Gannon got there on a special train about 
five minutes later; that Bland was not given a a hypodermic in¬ 
jection; that ho kept saying his head pained him terribly; that he 
helped put Bland on the floor of the passenger car that was sent to 
take Bland into Washington. 

The witness further testified that he remembers seeing William 
Heck, who came up after he, the witness, was there. 

On cross examination the witness testified that he went up there 
with Mr. Gunnell and was about half a mile away from the scene 
of the accident when he first heard of it; that he was about ten 
minutes getting there; that when he got there “as I remember then* 
was no one there, no, sir”; that he does not think it was more than 
twenty minutes 1 efore any one came up and that he thinks among 
the first to come was Trammell; that he does not remember how 
many people came before the Doctor came; that he attempted to 
help ease the injured party as much as possible, but had never seen 
him before; that the injured man did not tell him his name and 
did not give him any instructions about notifying his father and 
mother; that he did not hear him tell anybody to do that; that he 
spoke principally of suffering in his head; that the injured man could 
not move his arms or his legs, anything like that; that there was 
no injury to his hand at all that he knows of “the injury was prin¬ 
cipally to his skull and he kept saying his head hurt him.” 

Thereupon, further to maintain the issues on his part joined, 
the plaintiff recalled as a witness C. W. Bland, who was 

52 asked the following question: 

“Mr. Ruffin: Mr. Bland, state what has been vour income 

* «/ 

for the last seven or eight years?” 

To which question counsel for the defendant objected because it 
relates to a time subsequent to the injury. 
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“Mr. Lambert: And that it relates to items of what his income was 
claimed to have been, which I claim has no relevancy to this issue. 

“The Court: I think the relevancy is this: it is all for the jury to 
say, if the case goes to the jury, what the reasonable expectation of 
the contributions from the boy were, or are, whichever way you 
want to put it now. I understand and I want the jury to understand 
the limitation that is put on this and the purpose for which I am 
going to admit it.” 

But said objection was overruled, to which action of the Court in 
overruling said objection counsel for the defendant excepted, which 
exception was duly entered upon the minutes of the Court. 

Whereupon the witness answered: 

“A. I suppose it was somewhere between $700 and $800; I could 
not say either one way—it was $700 or $800 but I can not state—it 
would not be more than $800.” 

“Q. $800 for how long? A. 1 suppose that to go back fifteen 
veal's- 

“Q. Well, $800 a month? A. $800 a year. 

“Q. Was that net or did you have to pay expenses out of it? A. 

I had to pay house rent out of it; yes, sir. 

53 “Q. You had to pay house rent out of it? A. Yes, sir. 

“Q. Was there any profit, did you make any savings? A. 
1 suppose it would be about the profit I made on close calculations as 
1 can, as I understand, about $500 or $000 a year. 

“Q. You mean that you saved $500 or $000 each year for the last 
seven or eight years? A. 1 don’t mean to say that that was over 
and above ordinary expenses, I mean to say that it was outside of 
what I had to pay out actually as rent, rental values, 

“Q. Did you have to use it to clothe the family with? 

“Mr. Lambert: I object to what he did with it. 

“The Court: Can you not put the question directly; was that net 
income or gross income? 


“Q. Yes; was that net income or gross income? A. That would 
be net income outside of expenses would be out of that; I am not 
speaking understand—I understand what you are driving at, that 
I had only about $800 per year; 1 would then have to live out of that 
and pay my house rent out of that.” 

“The Court: And how much did you have left at the end of the 
A. Sometimes we would not have enough to get through. 

“Q. That is all.” 


year? 


Thereupon counsel for the defendant made a motion to strike out 
the above quoted testimony; but said motion was denied, to 
54 which action of the Court in denying said motion counsel for 
the defendant excepted, which exception was duly entered 
upon the minutes of the Court. 

Thereupon counsel for the plaintiff introduced in evidence “the 
mortality tables of the Aetna Life Insurance Company showing that 
a man 23 years of age had an expectancy of 40.17 years of life; 
that a man 59 years of age had an expectancy of 14.74 years of life; 
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and a person 00 years old has an expectancy of 14.10 years of life.” 

“The Court: Any difference between men and women? 

“Mr. Douglas: No, none is shown.” 

Thereupon the due and regular appointment of the plaintiff by 
this Court as Administrator of Edwin Delanv Bland, Deceased, was 

1/ / 7 

admitted by the defendant. 

This is the substance of all the evidence offered on behalf of the 
plaintiff in chief except the testimony of witness Heck hereafter 
mentioned. 

Thereupon counsel for the defendant made a motion that the 
Couid direct a verdict for the defendant on the evidence in the case 
on the ground that there is absolutely no evidence here of any cul¬ 
pability or negligence which could be construed in any way to 
be the proximate cause of this accident on the part of the defendant 
company; and further that Heck does not state what was the con¬ 
dition of the coil of wire when he looked up and saw this man fall. 

Thereupon counsel for the plaintiff asked permission to recall the 

witness Heck for the purpose of asking him that question. 

55 Thereupon the following testimony was taken: 

“Direct examination. 

“By Mr. Ruffin: 

“Q. Mr. Heck, you have testified- 

“Mr. Lambert: I object, now, to what he testified to. 

“The Court: Yes, let me suggest that the question be a wide-open 
question without reference to anything. 

“Mr. Lambert: That is the only fair way to do it. 

“By Mr. Ruffin: 

“Q. Mr. Heck, when you looked back after having your attention 
distracted and saw Mr. Bland falling where was the coil of wire? A. 
Lying on the ground by the ladder. 

“Q. And the other end? A. I don’t—I could not say where the 
other end was; I didn't look up at that time. 

“Cross-examination. 

“By Mr. Lambert: 

“Q. Where was Mr. Trammell? A. Mr. Trammell, he was on 
the ground by the ladder. 

“Q. Standing right there by the coil and ladder, wasn’t he? A. 
Yes, sir.” 

Thereupon the Court denied the motion of counsel for the defend¬ 
ant for a directed verdict. 

Thereupon the defendant to maintain the issues on its part joined, 
called as a witness Clarence Alexander Trammell, who testified 
that he is a sub-station operator for the Washington & Old Dominion 
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Railway and has been employed in such capacity for about 
.")(i four years; that before that time he was employed as a line 
helper with the same company, and worked in that capacity 
about three months; that prior to that he worked in Great Falls 
Park, Great Falls, Virginia; that he knew Bland, and had known 
him about a month prior to the accident; that on the morning of the 
accident, June 19, 1916, Mr. Bland got a message that the trolley 
needed repairing at 19 Mile Siding above Hunter; that he and Bland 
got an extension ladder and his repair needs and left 36th and M 
Streets at 9:14, arriving at Hunter at 10:05; going up by passenger 
car; that they took the ladder from the car, and his wire and bolts 
and hooks; then Mr. Bland and he put the ladder against the trolley; 
“then Mr. Bland told me to hold the ladder until he went on up and 
put his safety on, and then flag west, flag all eastbound trains. Mr. 
Bland laid the coil of wire on the track; he hooked one end over his 
wrist and went over the ladder and he hadn’t any more than got up 
—I was holding the ladder—he hadn’t any more than got up than 
1 heard him make a noise and 1 looked up and he was falling and 
then he fell and hit his head on the right hand side which busted 
his skull.’’ 

The witness further testified that the ‘‘safety’’ is “a belt that goes 
around your waist to fasten around poles or a round of the ladder 
or around the wire to keep him from falling’’; that Bland had his 
safety on but had not given any signal or notice that he had adjusted 
this safety before he fell so that Trammell was still holding the 
ladder. 

The witness further testified that immediately after the accident 
he took Mr. Bland off the track and then took the ladder from 
57 the trolley wire and threw it to one side; that then he went to 
Hunters Station as fast as he could to telephone the office that 
an accident had happened; that both ends of the wire Bland had 
taken up were on the ground; that nobody was around there at the 
time but him, the witness; that he did not see Heck around the scene 
of the accident; that Heck did not come up after the accident and 
attempt to help; or stand over Bland; that he saw no one within 30 
feet of him at the time of this accident ; that his eyesight was good. 

Witness further testified that on his way to Hunters he met 
Gunnell and another fellow whom he told about the accident; that 
they went up there ahead of him; that when he got back to the scene 
of the accident Mr. Gunnell was the only one there whom he knew, 
and a small boy went up with him; that there were three people 
around there when he got there, the only one of whom he knows 
being Mr. Gunnell; that he has not seen either one of them since; 
that he could not recognize them; that the boy who testified was, 
he thinks, the one he saw down at Hunters who went back with 
him; that he did not see Mr. Heck ihere when he got back there; 
that he did not know Mr. Heck. 

The witness further testified that he went up there that morning 
on a passenger car which was full of passengers, and which con¬ 
tinued on towards Bluemont; that it did not go back to Hunters on 
the siding and stay there. 
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The witness further testified that after the accident, after placing 
Bland in a place of safety and putting his coat under his head he 
phoned to Dr. Leight and also tried to get a doctor from Wash¬ 
ington; that he came up on a special train. 

58 The witness further testified that Bland placed the ladder 

so that the upper end rested against the trolley wire and the 
bottom end on the ground at the outer edge of the tie so that the 
ties formed a shield for it; that while he was holding the ladder he 
did not get any shock of electricity at all. 

Upon cross examination the witness testified that he continued to 
be a helper to a line foreman for about two months after Blands 
death after which he did combined work around the power house; 
that as a helper he got TTU'f an hour, working nine and ten hours 
a day, receiving no increase in pay when he changed his work; 
that lie now receives $115 a month. 

The witness further testified that lie had worked with Bland in 
repairing broken places on the trolley wire before this accident and 
had seen Bland more than once repair live wires before that time; 
that it was Mr. Bland’s duty when a break is reported to him to 
repair it; that he came up that morning with Bland to repair this 
Soapstone break, and that Bland assigned him, the witness, to work 
with him; that when they got off the train Bland had the tools on 
his belt and he and Bland together were carrying the ladder, and 
that although he does not remember, his best recollection is that 
Mr. Bland was carrying the wire; that the wire was laid on the track, 
lying against the iron as well as against the cross ties; that Mr. 
Bland put one end of the wire around his wrist and started up the 
ladder; that he does not know whether Bland intended to make any 
contact with the live trolley wire or not; that certainly it 
50 would cause a shock if Bland should take a wire up there and 
either he or the wire (the end of the wire he held) should 
come in contact with the live wire with the other end lying on the 
ground or coming in contact with the rail; and that Bland knew this 
as well as the witness; that he was stationed there to hold 
60 the ladder steady, which lie did; that he was not told bv Mr. 

Bland to take that wire up from off the rail and off the 
ground; that the ladder did not move in any way to cause Mr. Bland 
to fall; there was nothing like that that would have made him 
fall; that the first thing that attracted his attention to Bland was 
when Bland uttered a kind of a grunt, as if something had hit him, 
at which time he does not remember where the end of the wire that. 
Bland took up was, but judges it was on his hand or either falling 
or something; that when he looked up at Bland when he heard him 
grunt Bland had arrived at the top of the ladder and when witness 
looked up his feet were still on the round of the ladder; that he was 
looking at the ladder, was not looking around generally and did not 
turn around, and did not see any one else there; that Bland went up 
the ladder for the purpose of repairing the broken wire with the wire 
which he took up there. 
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Thereupon the witness was asked the following question: 

“Q. Did you see anything to cause Mr. Bland to fall other than 
the shock that he might have gotten from that wire? 

“Mr. Lambert: I object to that question. 

“Q. I say do you know of any other thing that might have made 
him fall other than the shock of electricity? 

“Mr. Lambert: T object, that is assuming- 

“Q. Let us get the facts. 

“Mr. Lambert: 1 object. What he saw and what he heard is one 
thing; what he may be called upon to speculate is not permissible, 
I submit. 

“The Court: I think the witness has not undertaken to 
til say what caused the fall, and the only way the question can 
be brought out would be bv diselosing the facts—it is not yet 
proven to the jury that the fall was due to the shock. 

“Mr. Lambert: That is why I am objecting. 

“Mr. Douglas: I asked the specific question if he knew of any¬ 
thing that might have caused him to fall. 

“Mr. Lambert: I object. 

“The Court: Well, I think that is proper on cross examination; 
it would not be on direct. T overrule the objection. 

“Mr. Lambert: I note an exception. 

“The Court: And give you an exception. 

“By Mr. Douglas: 

“Q. Answer the question: read it, Mr. Stenographer. 

“The Reporter (reading) : ‘Do you know of anything that might 
have caused him to fall?’ 

“A. No, sir.” 

The witness further testified that Bland did fall and the ladder 
was steady and that he did not tell Mr. Gunnell just after the acci¬ 
dent or to any one else in his presence on June 19th at the place 
of the accident in substance that Edwin Bland went up the ladder and 
examined the work and returned a part of the way down on the ladder 
and that he held the coil and in order to steady the ladder he dropped 
the coil which fell on the rail and this grounded the coil, which 
caused Bland to get the shock which threw him off the ladder to 
the ground ; that he did not say to Robert Coleman in substance on 
that same day that he was standing on the cross ties holding the coil 
and dropped the coil of wire and then Bland fell; that he did 
62 not talk to Mr. Bland, the father of Edwin Bland at the 
Union Station on the evening of June 20th, and did not tell 
him that the railroad people had told him not to talk about the 
facts in the case, nor did he tell him that at any other place. 

Thereupon the witness was asked the following question: 
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“Q. Well, was it or was it not a fact that you had been told and 
advised not to talk about the facts?” 

To which question counsel for the defendant objected, but the 
Court overruled said objection, to which action of the Court in over¬ 
ruling said objection counsel for the defendant excepted, which ex¬ 
ception was duly entered upon the minutes of the court. Whereupon 
the witness answered as follows: 

‘‘A. No, sir; they never told me not to talk to Mr. Bland about 
this case." 

The witness further testified that he told Mr. Bland some few 
things and practically all and exactly how it happened; that he did 
not tell Mr. Bland at Union Station on the evening of the 20th of 
June, 1916, in substance that he and Edwin went out to Soapstone 
Siding to make some repairs, and that they put the ladder up 
against the wire and that Edwin told him to hand him (Edwin) 
one end of the wire and fasten the other end to the ladder and hold 
the ladder, and that he had the wire and let it slip; that he did not 
tell Mr. Stevens and Mr. Bland on the occasion of Mr. Stevens’ visit 
to Washington two or three weeks after Edwin's death that he had 
been instructed not to talk about the facts in this case, and that he 
did not tell them he would not talk about the facts of the 

63 case and did not tell them he had been advised and instructed 
not to talk nor refuse to tell them how this accident hap¬ 
pened; that he told them what things he knew about it freely and 
without hesitation; that upon that occasion Mr. Bland did not ask 
him if when he (Bland) was here before that he (Trammell) told 
them that Edwin had put up the ladder, then went up and examined 
the break and came back down and took hold of, or took up, the roll 
of the messenger wire and handed him (Trammell) the coil and 
Trammell put it on his arm and that Edwin took the other end and 
went up the ladder and the ladder began to shake and that Trammell 
dropped the coil of wire in order to take hold of the ladder and that 
the wire fell on the railroad iron which formed a circuit and knocked 
Edwin off; and that he did not answer “Yes, that is what I told 
you,” in the presence of Mr. Stevens. 

The witness further testified that the trollev wire he and Bland 
were repairing'was moving trains from the District of Columbia over 
into Virginia, and that there is a curve in the track at Soapstone 
Siding, at the place they were repairing; that where there is a curve 
in the track the method of keeping the trolley wire in the center of 
the track is to attach a single curve pull over to the trolley wire and 
fasten it to the backbone wire which, is fastened to poles around the 
outside of the curve, which wire is not charged ; that at the trolley 
wire end of the connecting wire leading to the messenger wire on the 
outside of the curve there is an insulator and that from the insulator 
to the outer wire the cross wire is not charged, but is charged between 
the insulator and the trolley wire itself; that the safety belt 

64 could be used to secure a person working on a ladder to the 
ladder and the trolley; that is a person was to secure himself 
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from falling he would put the belt around the round of the ladder 
and also around the trolley wire which would fasten him to the 

v 

trolley and would keep him from falling. 

On redirect examination the witness testified that Mr. Bland and 
another gentleman came to him twice in reference to getting a state¬ 
ment from him; that thev wanted to find out how the accident 
occurred, and the position of the ladder; they kept insisting that the 
ladder must have been broken; that they never told him Mr. Heck 
was there and he does not remember that thev ever talked of anv 
one else being there. 

The witness further testified that the wire fell as Bland fell; that 
he does not judge that both ends of the wire were on the ground at 
the time that Bland started falling; that, of course, the wire had to 
fall as Bland fell, that is, the end that Bland had. 

The witness further testified that the break they were to repair 

was a break on the wire that came from the trollev to the backbone 

«/ 

wire outside of the pole, a wire that held the trolley in place, but the 
trolley wire itself was not broken; that it was necessary to come in 
contact with, touch or take hold of the trolley wire to repair the 
break but that it was not necessarv to touch the trollev wire with 

t/ %j 

the messenger wire the witness spoke of; that the insulator was so 
constructed that two bolts went through it to fasten it to the trolley 
wire; that it was not necessary to have all this wire to repair the break, 
that he only needed to use about ten feet; that this was a 
<>•"> single curve pull over and the messenger wire and spreader 
and all should have been made up on the ground and then 
when he went up on the ladder his work would have been clear of 
all grounds and all he would have to have done would be to put his 
bolts in and take his wrench and tighten the bolts and the job would 
have been completed at that end; then at the backbone end he would 
either have had to climb the pole or use his ladder to have completed 
the job; that by the expression of “clear of all grounds’' he meant 
that there is no wire or anything that could make the ground be¬ 
tween the hot stuff and the earth. 

Thereupon, further to maintain the issues on its part joined, the 
defendant called as a witness K. L. Prince, who testified that he was 
employed as a trainmaster by the Washington and Old Dominion 
Railway Company; that in 1916 he was general service inspector; 
that on the morning of the accident Mr. Bland and Mr. Trammell 
went out on train No. 5 leaving Washington at 9.14 a. m., a regular 
passenger car carrying passengers; that the car did not stop at the 
point of this accident and go back to Hunters on the siding there, 
and that no car did. 

The witness further testified that he received a telephone message 
about 10.25 a. m. that a man had been injured and he immediately 
notified Dr. Gannon who got to the terminal as quick as possible, 
and that a car was ready when he got there, extra 74; that they got 
up there about 11.45; that he got back to Washington with Bland 
at 12.25; that the train that Bland and Trammell went up on that 
morning reached the point where they disembarked about 9.55. 
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Thereupon further to maintain the issues on its part joined 
06 the defendant called as a witness W. K. Stratton who testi¬ 
fied that he has hecn secretary of the Washington and Old 
Dominion Railway Company since 1911; that from May 16 to May 
31 he, Bland, got, for nine days, $5 per day and for eight days 
$2.70; that he was paid $5 during the strike period and given a 
regular position at the regular salary the position carried after the 
strike was over; which was $2.70 a day, or 27^ an hour for a ten 
hour day. 

On cross-examination the witness testified that he did not know 
why Bland’s wages were cut from $5 a day to $2.70. 


Thereupon further to maintain the issues on its behalf joined, the 
plaintiff called as a witness in rebuttal C. W. Bland, who testified 
that he talked with Mr. Trammell at the Union Station, in Wash¬ 
ington, on the evening of June 20th with reference to how Edwin 
was killed. 

Thereupon the witness was asked the following questions: 


“By Mr. Douglas: 


“Q. Mr. Bland, did you have a talk with Mr. Trammell in Wash¬ 
ington I think at the Union Station on the evening of June the 20th 
with reference to how your son was killed? A. I did. 

“Q. Where was that, at the Union Station? A. Union Station. 

“Q. Will you state whether or not you had previously made an 
effort to get Mr. Trammell to tell you how this accident happened? 


“Mr. Lambert: I object, now, may it please the Court. 

“Mr. Douglas: I asked the Witness Trammell that himself and 
it leads up to the conversation itself. He said over and over 
67 again so much so that Mr. Lambert seriously objected to the 
repetition that he had not declined to make any statement 
and stated he had not acted under instructions of the railroad. 

“Mr. Lambert: That is not the question now. 

“Mr. Douglas: It is the question now. 

“The Court: It may be preliminary to that question. 

“Mr. Douglas: Yes, it is. 

“Mr. Lambert: Allow me an exception. 


“By Mr. Douglas: 

“Q,. Had you made any effort at Union Station to get him to tell 
how the accident happened? A. Yes, sir. 

“Q. Did he say to you then that he had been instructed by the 
railroad not to toil? 

“Mr. Lambert: One minute; don’t answer; I object; I object on 
the ground that anything of this nature is merely a collateral mat¬ 
ter. 

“Mr. Douglas: I withdraw the question. Your Honor, it may be 
that it is so, but I will ask you then this, Mr. Bland: 
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“Q. Did Mr. Trammell at the Union Station tell you in substance 
as follows: That he and Edwin, meaning your son, went out to 
Soapstone Siding to make some repairs; they put the ladder up 
against the wire and Edwin, meaning your son, told him, Trammell, 
to hand him one end of the messenger wire and fasten the other 
end to the ladder and hold the ladder while he, Edwin, did the work 
and not to let it slip; did he tell you that in substance? A. Those 
are the very words he told me, exactly. 

(»<S “Q. 1 will ask you if you returned to Washington in com¬ 

pany with Mr. Stevens of North Carolina two or three weeks 
after that, and did you and Mr. Stevens have a conversation with 
Mr. Trammell on this same subject on that occasion? A. Yes, sir. 

“Q. I will ask you then if Mr. Trammell refused to make a state¬ 
ment to you and Mr.- 

“Mr. Lambert: One minute. 

“Q. I will have to finish the question. 

“Mr. Lambert: Finish the question but the witness has a habit of 
answering over my objections. 

‘‘Mr. Douglas: I don’t think he is in the habit of answering over 
your objections. 

“Mr. Lambert: He did just now. 

“The Court: That is enough; don't answer, Mr. Bland. 

“Mr. Lambert: He did and then you withdrew the question. 

“The Court: Now, don’t answer. Mr. Bland, until Mr. Lambert 
makes his objection. 

“Mr. Douglas: Mr. Stenographer, will you tell me where I was at? 

“The Reporter reading: ‘Q. I will ask you then if Mr. Tram¬ 
mell refused to make a statement to you and Mr.-’ 

“Mr. Douglas: Did he refuse to make a statement to you and Mr. 
Stevens on that occasion? In other words, did he refuse to tell you 
how this thing happened? 

“Mr. Lambert: I object. 

“The Court: Objection overruled. 

“Mr. Lambert: My ground is the same as before, that this is col¬ 
lateral matter and not the subject of contradiction and he is 
69 bound bv the witness’ answer on cross examination when he 
asked for it. 

“The Court: This goes to the question of the contradiction, I 
assume? 

“Mr. Douglas: Yes, sir, it is entirely preliminary to that because 
I can not get at just how the thing was. 

“Mr. Lambert: It is not rebuttal. I submit. I note an exception. 

“By Mr. Douglas: 

“Q. Did he or not refuse at that time? A. Yes sir, he did re¬ 
fuse to answer me. 

“Q. Now, I will ask you this: If you at that time said to Mr. 
Trammell in the presence of Mr.—I mean asked Mr. Trammel in 
the presence of Mr. Stevens if he made this statement to you at 
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ITiion Station on June 20th, a.s follows: When I was here before, 
talking about yourself, when I was here before you told me Edwin 
set up the ladder and went up and examined the break and came 
back down and took up a roll of messenger wire and handed you 
the coil and you put it on your arm and that Edwin took the other 
end and went up the ladder and the ladder began to shake and that 
you dropped the coil of wire in order to take hold of ladder and that 
the wire fell on the railroad iron which formed a circuit and knocked 
Edwin off; and didn't he answer, ‘Yes; that is what I told you?’ A. 
Yes; that was it. 

“Q. And he made that answer in the presence of Mr. Stevens? 
A. Yes, sir, made that statement in the presence of Mr. Stevens." 

70 Thereupon further to maintain the issues on his part 
joined, the plaintiff called as a witness in rebuttal Henry L. 

Stevens who testified that he was with Mr. Bland upon an occasion 
two or three weeks after this accident here in Washington, or in 
Rosslvn, and that in a conversation between Mr. Bland, the father, 
and Trammell, with reference to how this accident happened, Bland, 
the father, asked Trammell: “When I was here before you told me 
that Edwin set up the ladder, then went up and examined the break 
and came back down and took up a roll of messenger wire and 
handed you the coil, and you put it on your arm and that Edwin 
took the other end and went up the ladder and the ladder began to 
shake and that you dropped the coil of wire in order to take hold 
of the ladder and that the wire fell on the railroad iron which formed 
a circuit and knocked Edwin off?" and that Trammell answered 
“Yes, that is what I told you." 

On crass examination the witness testified that he has known Mr. 
Bland, the father, for many years and was an attorney for him; that 
he turned this matter over to the present counsel for the plaintiff; 
that he came up here to investigate and find out the truth about the 
accident; that the relation of attorney and client did not exist be¬ 
tween Mr. Bland and himself at the time of his visit to Washington 
immediately after the death of Edwin Bland. 

Thereupon, further to maintain the issues on his part joined, the 
plaintiff called as a witness in rebuttal Robert E. Coleman, who 
testified that as well as he can remember he heard Trammell say on 
June 19th in substance that Bland went up the ladder and 

71 told him, Trammell, to hold the coil, and that he, Trammell, 
was standing on the cross ties and that he dropped the coil 

of wire and Bland fell. 

On cross examination the witness testified that the first time the 
statement of Trammell was called to his attention was “just today;" 
that this particular thing was called to his attention about a couple 
of weeks ago out in his house when Mr. Ruffin went out to see him 
and asked him if he did not recall that Trammell said that, and “I 
told him about it then." 

Thereupon further to maintain the issues on his part joined, the 
plaintiff called as a witness in rebuttal Richard Gunnell who tes- 
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tified that Trammell told him on the day of the accident that Edwin 
Bland went up the ladder and examined the break and returned a 
part of the way down the ladder and that he, Trammell, held the 
coil of wire and in order to steady the ladder he dropped the coil, 
which fell on the rail and ground and this grounded the current 
which caused Bland to get the shock which threw him off the ladder. 

On cross examination the witness said he could not tell when 
Trammell told him that, but remembers that he did; that the first 
time his attention was called to it was when Mr. Stevens got the 
statement from him some time in June or July, 1910; that when 
Mr. Stevens was investigating the case he interviewed him while he, 
the witness, was operating a street car, and that Mr. Stevens wrote 
down what witness told him, Mr. Stevens writing what witness an¬ 
swered, and that witness’ conversation with Trammell above referred 
to was put in the statement written at that time. 

This is the substance of all the evidence adduced. 

72 Thereupon the plaintiff requested the Court to grant the 

following instructions which instructions were granted by the 
Court, to which action of the Court in granting said instructions, 
counsel for the defendant noted an exception, which exception was 
duly entered upon the minutes of the Court. 

78 Instruction Xo. 1 for the Plaintiff. 

“If you find that the injury and death of Edwin Bland were 
caused by the negligence of his helper, as the sole proximate cause, 
who was also employed by the defendant company and who was 
acting in the scope of his duties, then you will award to the plain¬ 
tiff such damages as will be reasonably compensatory for the pain 
and suffering of Edwin Bland while he lived, during the hours elap¬ 
sing between the time he was hurt and his death, and you will also 
award to the plaintiff damages covering the pecuniary loss that has 
been occasioned to his father and mother by Edwin Bland’s death, 
and in estimating such loss to his father and mother you should 
consider the reasonable expectation of pecuniary benefit to come to 
the father and mother if Edwin Bland had continued to live. In 
arriving at the period during which such benefits might have been 
expected to accrue, you will take into consideration the ages and 
health of Edwin Bland and of his father and mother and the mortu¬ 
ary tables which are in evidence as bearing on the life expectancy 
of all three.” 


Instruction Xo. 5 for the Plaintiff. 

“The law is that any contributory negligence that you may find 
on the part of Edwin Bland does not prevent a recovery by the plain¬ 
tiff in this case. It will not operate to defeat plaintiff’s right of ac¬ 
tion, but, if proved, it will go only to reduce the damages which the 
plaintiff might otherwise claim in the proportion which Edwin 
Bland’s negligence bears to the sum total of all negligence affecting 
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Ihe transaction,—a sum bearing; the same relation to the full dam¬ 
ages that the negligence attributable to the defendant com- 

74 pany bears to the negligence attributable to both.” 

Thereupon counsel for the defendant prayed the Court to 
instruct the jury as follows: 

“The Jury are instructed that should they find from the evidence 
that the defendant was guilty of gross negligence and that the 
plaintiff was guilty of slight negligence, then in comparison they are 
only at liberty to assess such damages as would represent the actual 
damages resulting from the death of the plaintiff’s intestate as 
diminished in proportion to the amount of negligence that may be 
attributable to the plaintiff s intestate, in other words, if the Jury 
find from the evidence that the negligence of the defendant resulted 
in damage amounting to One Thousand Dollars and that the negli¬ 
gence of the plaintiff’s intestate in proportion amounted to the sum 
of Five Hundred Dollars; then their verdict should only be for the 
sum of Five Hundred Dollars; if on the other hand they find that 
the negligence of the defendant resulted in actual damage in the 
sum of One Thousand Dollars and that the negligence attributable 
to the plaintiff’s intestate in comparison equalled the said sum of 
One Thousand Dollars, then their verdict should be for the de¬ 
fendant.” 

Thereupon Counsel for the Defendant requested the Court to 
grant the following instructions, which instructions, however, were 
rejected by the Court, to which action of the Court in refusing to 
grant said instructions counsel for the defendant excepted, which 
exception was duly entered upon the minutes of the Court: 

“Instruction No. 1 for the Defendant. 

“The Jury are instructed as matter of law that upon all of the 
pleadings and evidence in this case, their verdict should be for the 
defendant.” 

75 “Instruction No. 1 -A for the Defendant. 

“The Juiy are further instructed as matter of law that there is no 
evidence in this case tending to prove that witness Trammell was 
guilty of negligence as alleged in the first count of the declaration 
herein, and, therefore, their verdict should be for the defendant 
upon the first count of the said declaration. 

Thereupon counsel for the plaintiff addressed the jury and during 
his argument to the jury stated as follows: 

Mr. Ruffin: Another thing, gentlemen, you heard me make a 
point in the opening of this case; I gave notice to opposing counsel 
to produce and subpoenaed three witnesses, officers of the company, 
to bring here a report made by Dr. Gannon of this injury. 

“Mr. Lambert: One minute, may it please the Court, I object to 
any reference, animadversion, and argument, or suggestion 
7C> about their calling for this, that or the other thing. What¬ 
ever we have had we produced and there is no evidence here 
that was anything else. 
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‘“The Court: T think that is so, Mr. Riffin. 

“Mr. Ruffin: May it please Your Honor, allow me to explain, if 
you please; it is this: Here we drew out from Dr. Gannon on the 
stand that he had made a written report to this company of this 
injury. We asked him where that report was, if he kept a copy of 
it and when he said he had not we asked him if he had a copy of the 
notes of it and he said no, he had given them to the company. I 
said ‘Where is it?’ He said: ‘I don’t know/ Then after that all 
three officers come without any explanation and say ‘No, we haven’t 
got it.’ 

“Mr. Lambert: I object, may it please the Court; we have put 
in everything we had through the medium of the witnesses whom 
they had summoned and they did not put them on the stand. 

“Mr. Ruffin: Mr. Yeatman answered for them, and I have it in 
the record here, sir. 

“Mr. Lambert : As if the act could have ipade any difference. 

“Mr. Ruffin: ‘We have no such papers.’—Mr. Yeatman. 

“Mr. Lambert: But to undertake to advert falsely, or unfavorably 
on the defense here if he cannot produce a paper, the paper your 
Honor has already held would not be admissible if it were produced. 

“Mr. Ruffin: No, we have not introduced it because in respect to 
the suggestion of making a report to the company we asked 

77 if he had made it, where was it—we never did offer it. 

“Mr. Lambert: Your Honor ruled on the offer in refer¬ 
ence to the alleged statement in connection with it. 

“Mr. Ruffin: That is altogether a different thing. 

“The Court: That is exactly what you are referring to. 

“Mr. Ruffin: His statement was that young Bland made it before 
he died to Dr. Gannon and Dr. Gannon stated he had taken it in 
writing and I asked if he kept a copy of it. 

“Mr. Lambert: I object to that because I say you can not preju¬ 
dice the defendant by making this kind of insinuation. 

“Mr. Ruffin: For suppression of evidence—can’t talk about it! 

“Mr. Lambert: I ask that your Honor withdraw a juror and dis¬ 
charge the jury for such a remark as that, that we are suppressing 
evidence; I insist on that motion- 

“Mr. Ruffin: I don’t think- 

“Mr. Lambert: For misconduct of counsel in the arguments, in 
making the assertion not supported by the evidence. 

“The Court: It never was ruled on, and it never got to the point 
where it could be ruled that the statement of the deceased even if 
it had been made would be admissible in evidence. 

“Mr. Ruffin: But that was not the one. 

“The Court: That is one phase of this, and I think it ought not 
to be commented—the comment ought not to be made to the effect 
of suppressing any evidence. 

“Mr. Ruffin: I withdraw that. 

78 “Mr. Lambert : I submit that the comment has been made; 
it is something, I submit, which cannot be withdrawn; I re¬ 
new my motion. 


w. & O. D. RY. CO. VS. H. ROZIER DULANY, JR., ETC. 


43 


“The Court: 1 will deny the motion and instruct the jury to dis¬ 
regard the remark about the suppression of evidence. 

“Mr. Lambert: I note an exception to your Honor's denial of the 
motion.” 

Thereupon the court charged the jury as follows: 

“The Court: You have heard me say, and I repeat it now, that 
you are instructed to find a verdict in favor of the defendant upon 
the second count of the declaration and upon the third count of the 
declaration. That leaves only one count, and, of course, that is the 
first. The declaration in that count charges that the death of Edwin 
Bland was due to negligence of the defendant. Of course, a corpora¬ 
tion, strictly speaking cannot be guilty of any negligence. If any 
negligence is attributable to a corporation it is, of course, because it 
has to act through human agents and it is their negligence which the 
corporation is responsible for if the jury linds that it is responsible. 
In this ease it is the alleged negligence of Trammell which the 
plaintiff claims is the responsible cause or one of the responsible 
causes for the death of the decedent in this case. 

Now, let me say in the first place that the defendant cannot be 
found liable by you for some cause of this death not disclosed by the 
evidence. Of course, that is the same thing as saying, as I have 
just said, that in order to find the defendant responsible you 

79 must find that Trammell was negligent and of what his 
negligence consisted. You must not find the defendant 

negligent because Edwin was engaged in a hazardous occupation, 
because the law is that one who enters upon and engages in a 
hazardous occupation takes upon himself the risk of the openly, 
obviously hazardous things which are incidental to the occupation. 
Now, do not understand me as intimating by that statement, or 
wanting you to draw the inference, that because one does enter into 
any one of those hazardous occupations and takes a risk that he 
himself is negligent, because that is not the law. A man may, 
without having negligence attributed to him, or without permitting 
the inference to be drawn that he was negligent, enter into a 
hazardous occupation. So that is a matter which does not count 
against the defendant, nor when it comes to your consideration of 
the question of contributory negligence, does it count against the 
plaintiff, because no inference of negligence is to be drawn from 
the fact that it is so—for one, or against the other party, from the 
fact, that this was a hazardous occupation. 

The burden of proof in this case in so far as the negligence on the 
part of the defendant is concerned is, of course, upon the plaintiff. 
That is to say you should take into consideration all the evidence 
which has been presented in the cause before you and applying your 
common sense and reason, and ordinary standards of judgment, or 
rather vour ordinarv standard bv which you draw inferences from 
the facts which have been presented to you. Before you can find 
the defendant negligent, or rather, find a verdict for the plain- 

80 tiff in this case you should be satisfied by a fair weight of all 
the evidence in the case that the defendant was negligent and 

that that negligence was the proximate cause, or in part a cause of 
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the death of Edwin Bland. If you are satisfied from the evidence in 
this case that there was no negligence on the part of the defendant, 
or if the evidence is so evenly balanced that von are unable to make 

V i _ 

up your mind that there is no preponderance of it on one side of 
upon the other, in either of those two events the law is that the 
plaintiff has not sustained the burden of proof. 

“If, on the other hand, reviewing all the evidence, you find that 
it weighs fairly in favor of a finding of negligence on the part of 
Trammell then your verdict should be for the plaintiff. 

“As has been stated to you by counsel on both sides, this case is 
one that is brought under a statute of the United States applicable 
to the District of Columbia. Ordinarily where a plaintiff seeks to 
recover upon the alleged negligence of the defendant if the plaintiff 
himself had been guilty of negligence which contributed proximately 
to the happening of the accident he is not allowed to recover; that 
is what we know as the old common-law ruling. But under this statute 
that rule is abolished. That is to say, a plaintiff—and when I speak 
of a plaintiff in this case, of course, the plaintiff is the administrator 
of Edwin Bland who is plaintiff in his place for the purposes of this 
case, but in cases which are brought under this statute it may be that 
the jury will find that the plaintiff is guilty of negligence, as 
81 1 say, which did contribute to the happening of the accident; 

but. nevertheless, the plaintiff is entitled to recover if the 
jury has found any negligence on the part of the defendant. First 
1 will say a word to you about the contributory negligence feature 
of the case. As I have already stated, the burden of proof is upon 
the plaintiff to establish the negligence of the defendant. Likewise, 
the burden of proof is upon the defendant to establish contributory 
negligence on the part of the plaintiff, and it is exactly the same 
thing. If the evidence weighs in favor of a finding, if you are 
satisfied that on the whole evidence in the case Edwin Bland was 


not negligent and that his negligence did not, or any act on his 
part, did not contribute in a negligent way towards the happening 
of the accident, or if your mind is at an even balance in that respect 
then you can not find that he was guilty of contributory negligence; 
but if, on the other hand, you are satisfied from all the evidence in 
the case that his negligence did contribute then, of course, that 
finding stands there and has to be taken into consideration bv vou 
when you come to the time to award damages ultimately coming to 
the plaintiff if you do find that the defendant is negligent. 

“Here is the statute which says that damages shall be diminished 
when contributory negligence is found in proportion to the amount 
of negligence on the part of the plaintiff, or in this case* the negligence, 
if any, you find on the part of Edwin Bland. 

“I think perhaps it would be just as well for me to read the request 
»to charge on that point which is submitted on behalf of the 
82 plaintiff, because T think that I can not state the matter any 
more plainly. This is the charge in that respect which the 
plaintiff has submitted, and I charge it to you as the law of this 


case: 

“The law is that any contributory negligence that you may find 
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on the part of Edwin Bland does not prevent a recovery by the 
plaintiff in this case; it will not operate to defeat the plaintiff's 
right of action, but if proved it will go only to reduce the damages 
which the plaintiff might otherwise claim in the proportion which 
Edwin Blands negligence bears to the sum total of all negligence 
affecting the transaction—a sum bearing the same relation to the full 
damages that the negligence attributable to the defendant company 
bears to the negligence attributable to both. 

“It is a hard matter to treat with any degree of satisfaction, of 
course, because damage is an intangible thing. It could perhaps be 
stated in an arithmetical way, not with any intention of indicating 
by the arithmetic what the amount of damage should be, so I put 
it that if the total damage, for instance, should be $100,000 and if 
each of the parties were equally negligent then the law means that 
the award to the plaintiff should be $50,000. Now, you may use 
that as your guide in consideration of the case. 

“Before 1 go to the question of the measurement of the damage 
1 want to call your attention to testimony in the case which consisted 
of an endeavor, successful or not according as you may have found 
it to have been, of pointing out that Trammell at one time said one 
thing and that when he came upon the witness stand he 
83 denied that he had said that tiring. Now, that testimony was 
not allowed to go in as proof of the happening of this accident 
in the way that he is said to have stated it to these witnesses here 
who have repeated his conversation, but it goes in simply and solely 
for the purpose of a contradiction of Trammell and is to be con¬ 
sidered by you in determining how much credence you will give to 
his testimony. In other words, it was not put in for the purpose, 
and it ought not to be considered for any purpose of establishing any 
fact in the case except the fact that he said a thing at one time in a 
different way than at another time, so that you may determine how 
much weight you should give to his testimony. 

“If you should find that the defendant was negligent with the 
limitations as I have stated them, there should be some recovery 


upon the part of the plaintiff. 

“If you find that Edwin Bland was negligent and that his negli¬ 
gence contributed proximatelv to the happening of this accident 
then you should deduct from the sum total of what you would have 
otherwise awarded whatever vou may see fit under the instructions 
I have given you. 

“Now, then, how shall you arrive at the sum total of the damage? 
Again I will read one of the requested charges of the plaintiff and 
say to you that it is the law applicable to this case: 

“If you find that the injury and death of Edwin Bland were caused 
by the negligence of his helper who was also employed bv the de¬ 
fendant company and who was acting within the scope of 
84 his duties, then you will award to the plaintiff such damages 
as will be reasonably compensatory for the pain and suffering 
of Edwin Bland while he lived, during the hours elapsing between 
the time he was hurt and his death, and you will also award to the 
plaintiff damages covering the pecuniary loss that has been occa- 
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sioned his father and mother by Edwin Bland's death; and in esti¬ 
mating such loss to his father and mother you should consider the 
reasonable expectation of pecuniary benefit to come to the father and 
mother if Edwin Bland had continued to live. In arriving at the 
period during which said benefits might have been expected to ac¬ 
crue, you will take into consideration the age and health of Edwin 
Bland and of his father and mother, and the mortuary tables which 
are in evidence and bearing on the life expectancy of all three. 

“As stated to you in the closing arguments, the plaintiff in this 
case is entitled to recover if you find in his favor, for the pain and 
suffering of Edwin Bland during the time which he lived after the 
accident had happened. The plaintiff is also entitled to recover under 
the circumstances the amount which you find from the evidence in 
the case has been lost to the father and mother during the period 
which has elapsed since the time of Edwin Bland's death and the time 
of the rendition of your verdict. Again there is no arithmetical way 
in which you can calculate that; five or six years have elapsed; that, 
is the only certain thing we have in that part of the case. Edwin 
Bland, if you believe the testimony, was contributing money and 
clothing to his father and mother. You have heard what his 

85 earnings were, and it is for you to ask yourselves this, taking 
the evidence in the case: What might Mr. and Mrs. Bland 

have reasonably expected to have received from their son in the way 
of such contributions as had a money value during these five years 
which have already elapsed, almost to a day since he died? Whatever 
you find that loss to have been you may consider in determining what 
the sum total of your verdict shall be. Likewise the plaintiff is 
entitled to recover the prospective loss such as you may find it to 
be which will accrue in the future due to the fact that Edwin Bland 
will not be able from this time on to contribute to the support of his 
father and mother. In that respect, of course, you have to take into 
consideration all those things which you know about human be¬ 
ings. Here was Edwin Bland 23 years of age; the mortuary tables 
show he had an expectancy of 40 years. That is one of the things 
you will have to take into consideration. The father and mother 
had an expectancy of 14 years, or have it from this time on. You 
have got to weigh those things up in the best way you can and make 
up your mind what would be the reasonable thing to expect in re¬ 
gard to the continuance of the life of Edwin Bland, if he were 
alive, from this time on, and likewise the continuance of the lives 
of his father and mother. Of course, there is a possibility that the 
boy might have married and had a family of his own—that does 
not necessarily follow—that he would not have contributed to the 
support of his father and mother. Those are things that you have 
got to consider. 

“Now, taking all those things into account, if you should reach a 
verdict which should be fairly compensatory for all the 

86 losses which I have spoken of, and for the future loss—and 
a verdict, of course should be fair to the defendant in the 

case. In other words, the question of prejudice—I don’t know how 
far people are influenced in this question of corporations, but when 
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corporations get into court they are entitled to be treated just as 
human beings are treated; so, when making the verdict in the case, 
reach such amount as you think is fair under all the circumstances 
of the case. 

“Is there anything else? 

“Mr. Douglas: No, sir. 

“The Court: 1 do not think the jury needs to take out the amended 
declaration. 

“Mr. Lambert: One minutes. 

“Mr. Ruffin: May it please your Honor, may I say a word about 
instruction No. 1, or prayer for instruction of the plaintiff just given 
by your Honor.* The way 1 wrote it and the way accepted by the 
Court is: ‘If you find that the injury and death of Edwin Bland 
were caused by the negligence of his helper/ you can go ahead and 
award damages, etc. I meant by this, and have no doubt your Honor 
gave it the same interpretation, that such awarding of damages would 
be when the negligence of Bland's helper was found to be the sole 
proximate cause of the injury. But without putting in the words 
‘as the sole proximate cause/ it now occurs to me that the instruc¬ 
tion might possibly be susceptible of another interpretation; and, 
although 1 am commenting upon my own instruction that I drew, 
I think there should be added into it the words, ‘as the sole 

87 proximate cause/ so that it may read:/If you lind that the 

injury and death of Edwin Bland were caused bv the negli¬ 
gence of his helper as the sole proximate cause, who was also em¬ 
ployed by the defendant, then you should award to the plaintiff-’’ 

The Court: Which one is that? 

Mr. Ruffin: That is No. 1 instruction prepared for the plaintiff*. 

Mr. Lambert: Your Honor has already given it the other way. 

Mr. Ruffin: tf you have given it that way- 

Mr. Lambert: Your Honor read it as given. 

The Court: Your prayers are not numbered and I don’t put my 
hand on No. 1 at all. 

Mr. Ruffin: I think you read it as given, but I think perhaps it 
would not be safe unless given with the modification I now suggest. 

The Court: Gentlemen of the jury, I have said to you that if you 
find that the injury and death of Edwin Bland was caused by the 
negligence of his helper who was also employed by the defendant 
company and was acting within the scope of his duties then you shall 
award such damages. 

Now, in reading that I paid no particular attention to that part 
of it because I was concerned with the rule of damages as being set 
up here. Keep that much of the charge out of your mind and 
take what I have said to you about the basis upon which your ver¬ 
dict should be reached, regardless of that statement. 

Mr. Yeatman: If the court please, we wish to except to that part 
of the charge to the effect that the burden is upon the plain- 

88 tiff to show that the negligence was the proximate cause, or 
a part of the cause of the death of Edwin Bland. 

The Court: The statute is in exactly those words and I followed 
the words of the statute in my charge. 
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Mr. Yoatman: Wo also except to that part of your Honor's charge 
giving the illustration as to damages substantially in the language 
‘If the total damage is $100,000 and each of the parties are equally 
negligent, then vour verdict shall be $50,000.’ 

The Court: No. 

Mr. Yeatman: That is what vour Honor said. 

The Court: If each were equally damaged. 

Mr. Yeatman: If each contributed equally to the negligence. 

The Court: If each were equally negligent. 

Mr. Yeatman: Yes, if each were equally negligent they would 
go fifty-fifty on the damages. 

Mr. Lambert: We except to that. 

The Court: That is what the statute says. 

Mr. Douglas: It is simply an illustration. 

The Court: I suppose you do not take any exception to the fact 
I used such large figures. 

Mr. Yeatman: I take exception to the fact that your Honor used 
any figures in connection with it. 

The Court: Any figures as an illustration? Well, gentlemen, 

disregard the figures which I gave you. I thought 1 made it so large 

that thev would be taken not to be illustrative of this case at all: I 
%/ 

did not suppose they would be, so you may disregard the fig- 

89 ures, but you may take the arithmetic. 

Mr. Ruffin': We are only asking for $25,000. 

The Court: I do not think the jury misunderstood me or I would 
have made it a million or five million; but, gentlemen, cut the 
figures out, they had nothing to do with it. 

Mr. Yeatman: We also except to that part of your Honor’s 
charge which said: ‘If you find that the plaintiff contributed to the 
injuries then you should diminish the damages’; we object to that 
part of your Honor’s charge. 

The Court: Mr. Yeatman, the statute says that the damages shall 
be diminished in proportion to the amount of the negligence and 
J have charged in the words of the statute; and this action is under 
the statute, and I think the less I say about it the less I am likely 
to make a mistake. 

Mr. Yeatman: Then we also except to that part of your Honor’s 
charge which said that the plaintiff would be entitled to recover 
for pain and suffering during the interval between the time he got 
hurt and the time he died. 

The Court: The Supreme Court of the United States has so ruled 
under this very statute. 

Mr. Yeatman: We also except to that part of your Honor’s charge 
which in effect charged the jury to deduct from the sum total what 
you would otherwise have allowed if the plaintiff had not been negli¬ 
gent such amount as you deem reasonable because of plaintiff’s 
negligence. 

The Court: Don’t deduct it, but diminish what you would 

90 otherwise make the amount; you cannot make a deduction 
until you have made an allowance, so don’t make an allow¬ 
ance, but just diminish the amount—I mean don’t make an allow- 
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ance and then deduct, but give that amount which would be equal to 
having done the same thing.” 

The foregoing exceptions were each duly noted and allowed by 
the court at the trial hereof and before the jury retired to consider 
of their verdict and because the matters and things herein set forth 
constitute the substance of all of the testimony and proceedings in 
this case proper to be considered in connection with the exceptions 
reserved as aforesaid, the defendant, desiring to have the same made 
a part of the records herein, in order that this case may be reviewed 
on appeal, accordingly asks the court to sign and seal this, its bill 
of exceptions, and make the same a part of the record for the pur¬ 
pose aforesaid, which is accordingly done now for then this 30th 
dav of November, 1921. 


By the Court: 


WALTER I. McCOY, 

Chief Justice. 


91 [Endorsed:] In the Supreme Court of the Dist. of Co¬ 

lumbia. At Law. No. 60799. H. Rozier Dulany, Jr., 
Admr. of Estate of Edwin Delany Bland, dec., v. Washington & 
Old Dominion Railway Company. Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3768. Washington and Old Dominion Railway Company, a cor¬ 
poration, appellant, vs. H. Rozier Dulany, Jr., admr., &c. Court of 
Appeals, District of Columbia. Filed Jan. 11, 1922. Henry W. 
Hodges, clerk. 
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